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W I WASHINGTON INSTITUTE FOR QUALITY EDUCATION 
300 M STREET. S.W. e¢ WASHINGTON, D. C. 20024 


TELEPHONE (202) 554-3308 


PROPOSAL FOR CONTINUATION OF 


THE WASHINGTON INSTITUTE FOR QUALITY EDUCATION 


The Washington Institute for Quality Education (WIQE) is a 
non-profit corporation in the District of Columbia whose purpose 
is to advance the quality of public education in Washington, D. C., 
through special programs described in section 501 (c) (3) of the 
Internal Revenue Code, and contributions to it are deductible by 
donors, as provided in section 170 of the code. 


Enclosed are copies of our financial statements through Feb- 
ruary 28, 1971. WIQE was established in March, 1968, incorpora- 
ted on May 3, 1968, and has been in operation since that time. 


Our staff consists of a director and an administrative sec- 
retary. We have acquired data and are in the process of evalua- 
ting, analyzing, and presenting these data for our third and fourth 
publications in the series on education, which will be entitled 
The Damned Teachers and The Damned School Administrators and_the 
Budget. Examples of questions raised by the data for these publi- 
cations are, "How do Washington, D. C., school teachers fare in 
relation to San Francisco, Chicago, or Philadelphia school tea- 
chers?" "What similar measurable problems beset administrators?" 


The effects of WIQE research methods are already being felt 
in many parts of the country. The basic research that went into 
The Damned Children was the same as that used in the United States 
District Court in the Hobson v. Hansen cases, which resulted in 
the landmar{ decisions on the Do. °C. schools™by U. S. Appeals Court 
Judge J. Skelly Wright. 


The United States Office of Education has adopted the guide- 
lines first outlined in the 1967 Wright decision. The Washington 
Post reported on September 22, 1970, "The United States Office of 
Bducaiion has annaunced CHEESE WSTt require nationwide the same 
thing Judge J. Skelly Wright requl ere...:; In any school dis- 


trict, comparable amounts of state and local money must be spent 
on every child." This article is attached, along with others that 


may be of interest to you. 


NON-PROFIT ACTION RESEARCH PROGRAMS 
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WIOB proposes to enlarge its function in the Light of the 
California Supreme Court decision of August 30, 1971, which de- 
creed the following: 


The California public school financing 
system, with its substantial dependence on lo- 
cal property tax and resultant wide disparities 
in school revenue, violates the equal protection 
clause of the Fourteenth Amendment. 


We have determined that this funding scheme 
invidiously discriminates against the poor be- 
cause it makes the quality of a child's education 
a function of the wealth of his parents and 
neighbors. 


The state of California is thus faced with the same kind of statis- 
tical research that has been done in the District of Columbia by 
WIQE. We, therefore, propose to offer nationwide services to 
cities that are interested in painting the same kind of statistical 
picture of their public schools that has been successfully done in 
the Nation's Capital. This obviously requires an increase of 
finances. 


Enclosed are copies of the first two reports in our series. 
These WIQE publications are designed to aid parents and others in 
identifying inequity in their schools and to provide a tool for re- 
form. The Damned Information's objective is to acquaint parents 
with the laws governing their rights to these data in their parti- 
cular states and cities. The Office of Education cannot enforce 
its own guidelines, as has been proved in the past, unless citizens 
are aware of the nature of the problems and can simultaneously press 
for change. It is in this context that WIQE proposes to be of as- 
sistance. The Post, on September 4, 1970, pointed out the impor- 
tance of our first publication and research method in its article 
entitled "The Next Battle in Education: Equalization of School 
Funds." 


For this year, we have enough money to function for approxi- 
mately one more month, and we are seeking emergency grants pending 
a request for larger amounts of funds to expand our operations 
countrywide. 


WIQE has been working on problems in education in cooperation . 
with the Harvard Center for Law and Education, which wrote the pre- 
face for The Damned Children, and with The American University Law 


School and The University of Minnesota. 
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The final objective of WIQE is to point out existing inequi- 
ties and to provide tools by which quantitative resources for 
public education can be distributed fairly and equitably. We 
have been successful-with this in the District of Columbia (wit- 
ness the Hobson II decision of May 25, 1971, handed down by Judge 
J. Skelly Wright of the United States District Court of the Dis- 
trict of Columbia). These research tools are presented in such a 
manner as to be clearly understood and usable by center-city par- 
ents and interested citizens, so that they can initiate the many 
needed changes. We also have attempted through our publication, 
The Damned Information, to provide these parents with information 
on how to obtain data on their school systems. 


As you can see from The Damned Children, WIQE has been in- 
strumental in introducing proven basic research techniques (gro- 
cery store arithmetic), which can be utilized by center-city citi- 
zens, members of boards of education, and other non-professional 
educators. We are enclosing a few of the letters received from 
such groups. 


Julius W. Hobson 
Director 

WIQE 

November 18, 1971 
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INTRADISTRICT SCHOOL FINANCING: 


. CHALLENGE OF THE FUTURE ° 


Julius W. Hobson, Director’ 


“The Washington Institute for Quality Education 
300 M Street, SW 
Washington, D. C. 20024 


\ . 


“May 19, 1972 
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'The current national controversy over the quality of our 
public school system points to one conclusion: Educational op- 
portunities are not available to all children on an equal basis. 

The existence and the enormity of. this social problem are directly 
related to the maldistribution of public educational resources. 
: { 

By use of a variety of vehicles, from simple segregation to 
rigid tracking, inferior physical plants and equipment, and un- 
equally distributed resources, the system is designed to benefit 
poor and black children the least. The result is alienated child- 4 


ren who are severely damaged by an inadequate formal education. 


The landmark Hobson v. Hansen school case ending in the 1967 
Skelly-Wright decision, upheld by the United States Court of Ap- 
peals in the District of Columbia, called for the elimination of 
racial and economic discrimination in the District of Columbia 
-_public school system. The basis for this decision presented by 
the plaintiffs was statistical evidence measuring assignment of 
teachers, expenditures per pupil, distribution of books and sup- > 
plies, utilization of homogeneous ability grouping methods, and 
utilization of classroom space. ,When related’ to the color of the 
population and the economic level of the neighborhoods where the 
schools were located, the data used in these measures showed defi- 
nite patterns of racial and economic discrimination. , 


In the 1967 opinion written by Judge Wright, the District of 
Columbia public schools were ordered to remedy their discriminatory 
policies in three areas: integration of teaching stale; Yequalitza- 
tion of per pupil expenditures based on all regular budget funds; 
and, abolition of the track system, created by Superintendent Carl 
Hansen in 1955 to cushion the. school system against the effects of 
integrating white students with blacks from an inferior de jure 
"Separate but unequal" school system. Tracking maintained separa- 
tion in the more subtle forms of assignment of some pupils to priv- 
ileged, college preparatory tracks and consignment of others to 
lower, blue-collar oriented tracks in what Judge Wright termed "an 
ethnocentric school system dominated by white middle class values." 


The District of Columbia school administration and the Board 
of Education, charged with implementing the court decree immediately, 
failed to carry out the entire directive. The plaintiffs, therefore, 
returned to court in 1971 and won.a decision in May that ordered .the 
school administration to equalize expenditures based on teachers’ | 
salaries from regular budget funds, while allowing the administration 
* to submit alternative eh geertane tia ; 
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' Since its. incorporation in 1968 as a non-profit, private, 
tax-exempt organization, the Washington Institute for Quality Edu- 
cation has continued the type of research: that shaped the Hobson v. 
Hansen case. Our effort has been, to make these methods, the basis 
of which is actually "grocery store arithmetic," available to non- 
professional educators, parents, and other community groups who 
want to challenge the inequality of school systems that place many 
children at an initial disadvantage in dealing, with our society. 


The U. S. Office of Education has adopted the guidelines 
outlined in the 1967 Wright decision for application on a national 
scale. The Washington Post reported on September 22, 1970, "The 
United States Office of Education has announced that it will re- 
quire nationwide the same thing Judge J. Skelly Wright required 
here...: In any school district, comparable amounts of state and 
local money must be spent on every child." It is apparent, how- 
ever, that equalization of educational financing and quantitative 
resources must be won through the courts, as it’ was in the District 
of Columbia. To realize these ends, citizens must become aware of 
their schools' needs, be able to identify their failures, and un- 
derstand the laws governing their ability to reform them. 


Two publications by WIQE present possibilities for such 
methods of action and statistical research. THE DAMNED CHILDREN 
(Attachment 1) details the questions posed in the Hobson v. Hansen 
case and demonstrates graphic statistical analysis of various as- 
pects of the D. C. public schools and their distribution of re- © 
sources. Its main purpose is to serve as an example of what can 
be done in other school systems from a layman's point of view.. 
Response to THE DAMNED CHILDREN from individuals, organizations, 
schools, and universities has been gratifying ‘(Attachment 2). 


WIQE's second publication, THE DAMNED INFORMATION, is an 
important follow-up to THE DAMNED CHILDREN. It is a legal dis- 
cussion and analysis of the Federal and State Freedom of Informa- 
tion Laws. It explains how to acquire and use public information 
to effect social change, particularly through litigation, and pro- 
vides examples of how information was obtained and used in three 
court cases of discrimination in education, employment, and trans- 
portation (Attachment 3). 


WIQE's proposed work for the future is to pursue these pur- 
poses. Since the 1967 Wright decision, the failure of the D. C. | 
school administration to comply with the court decree is directly 
related to its inability to produce solid, correct, fundamental 
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data on which to base computations fOruconpl i ance... .OnsApra lel; 
L972, the Db 3C-3 Board of Education and the school administration 
reached an agreement with WIQE to employ our services in providing 
the necessary intelligence on the public schools in the District 
of Columbia that would enable them to comply with the Wright de- 
crees of 1967 and 1971. WIQE agreed to train selected members of 
the school administration staff to implement education data and to 
maintain the schools in compliance by a statistical formula to be 
developed by WIQE out of this proposal. The agreement also called 
for a manual of operations that could be used, not only by the 
District of Columbia, but also by other school systems around the 
country to deal with the question of intradistrict finances and 
their distribution under the equal protection clause of the Four- 
teenth Amendment of the Constitution of the United States. 


The Board of Education and the school administration fully 
support WIQE's efforts to obtain outside funding for this work 
(Attachment 4). They will cooperate with WIQE in providing the 
information and data necessary for making the analyses needed for 
compliance. WIQE would like the aid of one file clerk, one typist, 
two statistical clerks, and one junior statistician from the school 
administration staff, as well as access to the administration's 
printing facilities. Students and other volunteers will be en- 
couraged to work with WIQE on this project to gain practical 
experience. 


It is imperative that this work begin as soon as feasible 
before the end of the 1971-72 school year. WIQE's position in 
respect to the court decrees and the school administration and 
board .make it essential to seek outside funding in order for us 
to remain objective. Given funds from a non-biased source, WIQE 
will be free from special interests and other interference to do 
fair, unslanted research. 


WIQE proposes to devise a plan that will satisfy all the re- 
quirements of the Wright decree from 1967. to 1971. The specific 
research plan is as follows: . , 


Le Inventories 


A. A chart showing special projects and programs, 
their funding sources, the number of people working | 
on them, the number of children affected by them, and 
the benefits that accrued to the children as a result 
of having participated in them. 
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B. A chart showing the distribution of equipment 
and supplies. 


C. A chart showing the basic subjects offered in 
junior and senior high schools. 


D. A chart dealing with textbooks -~- how many there. 
are, Where they are located, where they are needed, 
and whether or not they are up-to-date. 


SEs A chart on school libraries that will show books 
in libraries by school and by subject. 


F. A chart showing the administrative and supervisory 
positions in the public schools by school and the cost 
of these positions to the entire school system. 

G. A chart showing tuition grants by school, by lo- 
cation, and by cost. 


Compliance Reports 


A. Development’ ina timely fashion for the administra- 
tion and the Board of Education of alternative compli- 
ance plans to form the basis for the system's compliance 
for the school year 1972~73 and use of the option indi- 
cated in section 4 of the May 25, 1971, order, preparing 
this as is necessary for approval of the court. 


B. A compliance report to be submitted to the court on 
November 15, 1972. 


C. Implementation during the summer months of 1972 of 
the compliance plan approved by the Board of Education 
so that all schools will be in compliance for the open- 
ing of the 1972-73 school year. 


D. Development of a system to monitor the compliance of 
the school system over the 1972-73 school year. 


Process 


A. Involvement in the development of the charts and re- 
ports listed above of the appropriate representatives 
of the school administration, the Board of Education, 
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the Teachers' Union, and the community. 


B. Development of the forms needed so that they can 
be distributed and the necessary information collected 
and recorded in timely fashion, i.e., prior to June, 
1972. | 


C. Assumption of responsibility for the analysis of 
all data collected in connection with compliance. 


It is becoming apparent by such indications as the Serrano 
v. Priest decision of August, 1971, by the California Supreme 
Court, requiring equal educational opportunities among school dis-~ 
tricts under the equal protection clause of the Fourteenth Amend- 
ment, that public scrutiny of public education is becoming more 
extensive and sophisticated. [It is WIQE's contention that quality 
education, equal educational opportunity, and equal distribution 
of resources are interdependent. The Wright decisions in the 
District of Columbia are especially advanced in that they affect | 
intradistrict financing of schools. For these reasons, the pro- 
posed research and analysis by WIQE will continue’ to have in- 
creasingly profound effects on the nation's schools. Several ur- 
ban areas have shown an interest in our work toward this end. 


The struggle for equal justice goes on forever. ‘It must be 
pressed on every hand by the governed as well as the governors, 


the professionals as well as the non-professionals, and the edu~_ 
cated as well as the not-so-educated. 
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WASHINGTON. INSTITUTE FOR QUALITY EDUCATION 


‘PROPOSED BUDGET 


gune 1, 1972 = duly 31, °1973 


Salaries a . 
Project Director ? $15,000 
Administrative Assistant ' \ . 9,500 
Statistician \ Se 9,500 
Secretary poe. OO 
Consultants (legal, Graphics statistical) . 7,000 
. $48,200 
Expenses > 
Rent ; ‘s 3 pms 2,400 
Telephone ; Pr, 00 
Office supplies and equipment : 3,000 
Office equipment repairs and maintenance — 500 
Duplicating (Xerox) . fe, COU 
Printing 27200 
Postage and messenger service 1,300 
Research materials 1,000 
Office maintenance (janitorial) . 600 
Travel and expenses 
local oo | 500 
out-of-town 4,000 
Miscellaneous expenses 500 
$19,600 


‘TOTAL (A) plus (B) | $67,800 
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INTRADISTRICT SCHOOL FINANCING: 


CHALLENGE OF THE FUTURE 


Julius W. Hobson, Director 
The Washington Institute for Quality Education 
300 M Street, SW 
Washington, D. C. 20024 


May 19, 1972 
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WASHINGTON INSTITUTE FOR QUALITY EDUCATION 


Directors: 
Tina C. Lower, Chairman 
Julius Hobson 
Warren W. Morse 
Henri A. Stines 
James A. Washington 
William A. Wendt 
A PROPOSAL 


D. C. EDUCATION SEMINARS 


Purpose and Sponsorship: 


WIQE will sponsor during the 1968-69 school year a series of seminars 
and conferences for the eleven newly elected School Board members and key groups 
in the D. C. educative process. Improved communications at all levels is neces- 
sary if the first elected School Board is to lay immediate groundwork for positive 
action in D. C. public education. The common feeling shared by present School 
Board members, students and educational professionals alike is one of general 
malaise. To overcome existing discouragement and inertia, the proposed conference 
series will emphasize the need for shared effort in striving toward recognized 
goals. New channels of communication need to develop, not to serve for grievances 
alone, but to evaluate ideas, clarify existing problems, share information and 
move toward effective action. The theme of all seminars will be: How can all 
concerned citizens cooperate to get the system moving in a positive direction? 

Future seminars will be planned to include strategic members of the 
following groups: the newly elected School Board members, parents, students, 
teachers, administrators, principals and government and business officials. 
The first conference (outlined in this proposal) will include student 
representatives and all members of the newly elected School Board before the 


latter group formally convenes and its members assume public roles. 
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WIQE was ineorporated to provide staff support to the Board of 


Edueation on a special project basis. Until such time as the D.C. public 


edueation system stabilizes--and provides a quality edueation to all 


students-~such staff support is essential. 


Goals 


STUDENT-SCHOOL BOARD SEMINAR 


1. To provide an opportunity for unpressured communication among 
all conference attendees -~ in briefing new School Board members. 


2 To provide an opportunity for the emergence of mutually acceptable 
understood goals in working toward improvement in D.C. publie 
education. 


3. To provide an opportunity for the development of a framework for 
eontinuing student communieation with the Board. 


4, To set @ precedent for an annual student conference similar to 
student. meetings in other states, 


5e To develop new lines of communication among secondary school 
students. 


6. To provide an opportunity for new Board members.to work together 
informally prior to assuminz official public roles. 


7. To assist all participants in identifying priorities for change. 


Conference Schedule (Tentative dates - December 27, 28, 29) 


Day 1 B00 
6300 
(9) 
6230 


Day 2 8:00 
9:30 

12:00 

2:00 

4:00 

6:00 

20 


General session -- welcome 
Dinner 

Workshops (11 groups) 
Danee -= small combo 


Breakfast 

Workshops (11 groups) 
Lunch 

Workshops (11 groups) 
Talent nicht preparation 


Dinner 
Talent Night (master of ceremonies and speaker: Oscar Brown, Jr.) 
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Day 3 8:00 Breakfast 
9:00 Workshops (11 groups) 
11:00 Chureh (optional) 
12:30 Lunch -- preparation for student reports 
2:00 General session ~- moderator: Dr. Bert Phillips 
Student reports and conference evaluation 
4:00 Adjournment 


Facilities -- The necessary criteria in choosing a suitable site will include: 

1. Housing and food service for 150-160 persons 

2. An environment conducive to full-time informal involvement. It 
is the unanimous opinion of group-work professionals consulted 
in preparation of this proposal that it is absolutely necessary 
to stage the conference in such a manner as to require complete 
commitment. Rather than holding the conferenee in familiar 
sehool buildings, it is considered essential to eonduet the pro- 
gram in comfortable, pleasant and neutral surroundings where it 
is more likely that fresh open communication can develop. There- 
fore, it is necessary to take the conference outside of metro- 
politan Washington, to an easily accessible location. 

3. Recreation, workshop and auditorium facilities. 

4, Sufficient room for informal group disecussions--for spontaneous 
interehange of ideas and experiences in a resident conference 
loeation. 

Complete research has been completed on four locations: Airlie House, 
Warrenton, Virginia; National 4H Club Headquarters, Chevy Chase, Maryland; 
U.S. Naval Academy, Annapolis, Maryland (not available this year); and 
Bainbridge Training Center, Perryville, Maryland. 
Orientation: (Prior to the conference) 

For students Contact group: Community Consultant Committee 

In small groups, the selected students will have an opportunity 
to learn about the goals of the conference and about the responsibilities 
of the School Board. They will be asked to suggest discussion topics 


and ideas for developing a positive rather than a grievanee approach 


during workshop sessions. 
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For the School Board Resource Person: Dr. Preston Wilcox 


Guidelines will be available so that members can familiarize themselves 
with existing policy on questions which students will raise. Discussion will 
center around Board responsibilities in policy formation versus program im- 
plementation and around the identification of related needs of junior and 


senior high school students. 


For Moderators Resource Person: Dr. Harland Randolph 
Informal discussion will center around goals of conference, 
methods of handling workshop topics, and the needs of the participating 


groups. 


Attendance 
Students: 

One from each of 28 junior high schools, three students (maximum 
one senior) from each of 13 high schools and 5 vocational schools 
would be: 1) nominated by a task force of students selected by 
each principal; 2) elected by the student body in an emergency 
assembly, called by the principal which would include as speakers 
one or more of the newly elected School Board members. These 
elected students would represent their school. Elections will 
be held within 8 school days after November 26. Collectively, 
students should represent a wide range of concern and have been 
active and articulate in dealing with social and educational 
problems ... 82. Also invited will be representatives from student 
groups whose membership extends beyond one school and whose goals are 
directed toward educational and social change (designated by the 


Community Consultant Committee) ........0-+0-- 14. 
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Observers: 
Presidents of the following institutions -- American 


University, Goerge Washington University, Georgetown University, 
D. C. Teachers College, Federal City College, Trinity College, 
Howard University, Catholic University, Washington Technical 
HTiSULUULGBeaecceeasthesssacesetceceect eee see decees coereesiosseisc ss omni 
Young adult observers (selected by the Community Consultant 
COMILLEG) Meats cesseceececesoee cacecices.¢ seve ce ccna t ce crete ccenS 
General resource: Dr. Leon Lessinger, Dr. Preston Wilcox, 
Dr. Edward Mead, Carl Holman, Rev. Tilden Edwards eseccovcseseee 5 
Guest Observers (designated by IQE Board -- to include WTIU 
and School Administration Tapracentatlon) eccecciccceecse coteumiee a 
Moderators for workshop discussion ZroupS ececccccceccccccccevsess 15 
WIQE Board members evccvoscvevcccccveccscenevcesscsccceseeveeses§ 7 
Staff -- program manager and secretarial support eecsecccccccccee + 
TOTAL 160 
Endorsement 
It is the understanding of WIqgg that informal approval of this 
proposal by a majority of the newly elected Board of Education members will 
be granted on an individual basis by December 1, 1968. It is anticipated that 
the present Board will grant official sanction to the conference when 
requested by their successorse 
Bstimated Sudzet (Based on lower cost military facilities) 
Per Person: Lodging $ 5 
Food 


2 
Transportation mal é 
$ 17 x 160 $2700 
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Project Manager -- 2 mos. pte time, 1 mo. full time $1400 
(personal expenses--trans., luncheon 


meetings) 100 $1500 
Secretarial Staff - part time 500 
Guest speakers and moderators «= 1300 


(transportation, lodging, honoraria) 


Supplies and materials 700 
(conference kits, printing, duplicating) 


Miscellaneous expenses 200 
(stationery, telephone, meetings, etc.) 


TOTAL $ 6900 
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PRELIMINARY DRAFT 


Ch. 7 Washington: The Politics of Class and Race 


by 
Bruce ee Rea RST poree: 


This is a preliminary draft of a chapter from The Politics of Schoo! 
Decentralization, by George R. LaNoue and myself, to be published by 


Doe C. Heath & Co, Not tor quotation or. attri bution. 


Washington: the Politics of Class and Race 

The central fact about the government of Washington D.C. is the city's 
status as national capitol. Throughout its history, Washington D.C. has been 
influenced by che Boottay preasires and circumstances stemming from its status 
as the nation's capitol. The unusual governing arrangements which have evolved 
to administer the District's affairs must be understood in this light. There 
SreGmiCsecGceimetccucu O11 Clal sain che District of Columbia, * few prizes of 
office, weak party structures, and limited citizen interest in local politics. 
The city is governed by a commissioner(mycr) council form of government, which 
was adopted by President London B. Johnson in 1967.° The commissioner (called 
the Mayor ) and members of the council are appointed by the President and con- 
firmed by the Senate. Since 1970 the District has elected a non-voting member 
of the House of Representatives and since 1964 the citizens of the District 
have voted in Presidential elections. Besides the formal institutional ar- 
rangements the status as capital city has an imprint on local politics in 
numerous ways. 

A recurrent theme, in the District's political history is the concern 
with physical security and order at the seat of the Federal government. From 
the time in June 1783 when the Congress, then convened in the Pennsylvania State 
House, was besieged by a mutinous band of Geo itd ety militia agitating for 
overdue pay, the principle was firmly accepted by national officials that the 
national government ought to enjoy "an exclusive jurisdiction" at the seat of 
government and not be dependent on lesser jurisdictions for public sles The 
Federalist, Number 43, noted that "the indispensible necessity of complete 


authority at the seat of government, carries its own evidence with it. Without 
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it not only the public authority might be insulted anj its preceedings inter- 
rupted with impunity; but a dependence of the members of the general mor barainits 
on the state comprehending the seat of government, for protection in the exer- 
cise of their duty, might bring on the national councils an imputation of awe 
or influence, equally dishonorable to the government and AieeaT ier actory to 


the other members of the confederacy.” 


When the constitution was adopted, Article 
1, Section 8 gave to Congress the authority 

To exercise exclusive legislation in all cases whatsoever over 

such district (not exceeding ten miles square) as may, by session 

of particular states and the acceptance of Congress, become the 

seat of government of the United States, and exercise like author- 

ity over all places purchased by the consent of the legislature 

of the state in which the same shall be, for the erection of forts, 

magazines, arsonals, drydocks, and other needful buildings. 

The congress has been little inclined to relinquish its powers over 
District affairs despite continuing pressures for greater home rule for the 
pee 

Another thrust in Washington's political history has been the coneern that 
the capital city be a "showcase" for the nation. This feeling, which has 
typically waxed and waned among national officials, has led to periodic efforts 
to make Washington the means to achieve important national objectives. In the 
early days of the republic there was a belief that the capitol should blossom 
into the economic, social, and cultural center of the nation--in the manner of 
London or Paris. When this dream foundered, new hopes arose for the leadership 
role of the city. In 1867 the Congress, dominated by the Radical Republicans, 
granted Negro suffrage in the District to make the District an example for the 
South. A great revitalization of the city's parks, streets, and public works 
was launched in 1871 under a new territorial form of local government, only to 
be abolished three years later when the price-tag for the public improvements 


was found greatly to exceed congressional intentions. In the modern period 


the relations between the Federal government and the District have grown more 
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complex as a large Federal es eer ae with District officials along numerous 
functional lines. The House and Senate District of Columbia Committees have 
had a somewhat more difficult task in retaining their control over legislation 
affecting the city. -Other substantive Somaya: 2 in league with the Federal 
bureaucracy and clientele groups, have attempted to extend their jurisdiction 
in District matters. | | 

But perhaps the most important effect of the Federal role is the peculiar 
and stunted character of local civic life and leadership patterns. Whatever ayes 
it implies, the Federal dominance has inhibited the full development of the 
local political system. The Congress exercises, actually and potentially, 
greater influence in District affairs than does the typical state legislature 
in municipal matters. It is not unknown for a builder, aggrieved by an adverse 
zoning adiveeny to appeal his case directly to the House District of Columbia 
Committee. The staff resources of Congress, greatly exceeding those of state 
Legislatures, provide the opportunity for detailed interventions across the full 


y) 


range of District administration.” The result is not merely the absence of 
electoral participation in local government but also the failure to develop local 
political elites. Participation is limited by the prevasive belief that any 
important development may simply be taken out of the hands of local leaders. No 
local political class has emerged because there are few prizes of electoral 
office or channels of advancement to potential national prominance within the 
local arena. This has continued despite the addition of the non-voting delegate 
to the House of Representatives and the creation of the office of mayor, although 
there have been efforts to build grass-roots political organizations around these 
offices. The “real” life of Washington to most district residents is still the 
activities of the Federal government. Power, money, ambition, the high stakes 


of national politics act as a magnet drawing the attention of the media and the 


citizenry. 
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Demographic trends highlight a Cerone dimension of Washington's politics. 
The population has declined in each of the last two census periods, represent- 
ing a decrease of 5.8 percent from 1950 to 1970. The decline was caused chiefly 
by out-migration of the white population, which dropped from 517,865 (64.5 
percent of the total) in 1915 to 345,263 (45.2 percent of the total) in 1960 and 
to in 1970. Although the population of Ene District declined in ee ; 
past two census periods, the Standard NoEVorolbentStacTeeiee Area grew consider- 


ably in the same period, 


Most of the suburban increase was in the white population. The 1970 census 

figures show a continued concentration of the metropolitan area black popula- 

tion in the central city, with the surrounding suburban population chiefly hice 
The remaining white population is madeup of a large number of unmarried individuals 
and a growing older population, many military and diplomatic personnel who are 
reassigned at frequent intervals, and federal employees who are recruited from 

all over the country. These characteristics have reinforced the tendency toward 

a lack of involvement in the civic life of the Deere: The white elites with 
long-standing family ties in Washington have tended to be more deeply involved 


in the social and cultural life of the city than in its local politics. 
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Although the local politics of weehineton have become increasingly domin- 
ated by blacks, sharp class: differences within the black community should be 
noted. The character of aE ryseesitasaaxian into the city has shifted, with a 
decline in the proportion of in-migrants coming from Maryland and Virginia and 
an increase in proportion from deep South states. The in-migration of the past 
two decades ee added to the number of poor blacks in the District's population 
and helped to create the social problems evident in high crime rates, poor 
school achievement, health problems, and poverty. The established black elites, 
who live in the integrated and cosmopolitan world of Washington society, tend to 
be only peripherally related to the issues of local politics. Their interests, 
reflecting class varibles, parallel those of the ike elites rather than those 
of the black underclass. Thus the politics of Washington, D.C. reflects not 
merely a poor, largely black inner-city surrounded by middle-class white suburbs 


but also deep class divisions within black population 


The School System 
The school system of Washington D.C. is a focal point for many of the 
problems of class and race that affect the city. Whereas black did not become 
a majority in the city until the late 1950's, they became a majority of the 
school enrollment abel ake ie Niey ake) 1960, when the black population constituted 53.9 
percent in the city the figure for school population was 79.5 percent. By 1970 


about 94 percent of the school system's 150,000 students were black 
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Just as the racial shifts in the city's population became as eve initially 

in the school system, the class issues which cut across racial lines first became 
dramatically apparent in the school system. The "tracking" system, unequal 
assignment of experienced teachers, and other resources to different schools 

and other factors have showed evidence not merely of inferior education result- 
ing from racial segregation but also of segregation by class. 

The recent hiscory of the District's educational politics reflects the 
struggle, amid deteriorating conditions, to achieve racial integration, equality 
of opportunity, and quality education. The usual pathologies of inner-city 
education-sabsenteeism, low scores on standardized national any problems of 
teacher recruitment and motivation, class size-~have been present, combined with 
the District's special problems. The demands on the school system have risen, 
as parents have seen improved educational opportunities as central to the strategy 
for breaking out of the cycle of poverty. Many black elites, however, have been 
sending their children to private schools. Sometimes this can go to extreme 
lengths; parents will judge that a private school is a "gcod school" on the 
most slender evidence. But the fears, expectations, and hopes of the complex 
mixture of Washington's black population form an important part of the reality 
of the city's educational politics. 

Rapid change has been another component in Washington school politics. 
Change in the social composition of neighborhoods has resulted in the "tipping” 
of the schools from integrated to all-black, or from middle-class to low-income 
black. Judicial intervention has been another source of change. The famous 
Dunbar school, once an elite institution for black intelligensia, deteriorated 
within the course of Ree years after the Bolling v. Sharpe desegregration 
decision into one of the poorest schools in the District. ! The Hobson v. Hansen 
decision in 1967, which outlawed "tracking" in the District's schools, triggered 


major changes in many schoois. Indeed, the changed climate in the District 
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of Columbia school system since the Second World War may be appreciated when 
one recalls the conclusion reached by a staff study for the President's Advisory 
Committee on Education in 1938: 
In general, social and economic conditions in the District of 
Columbia are those recognized as favorable to schools and 
education. There are abundant indications that a relatively 
high average level of culture prevails, and a large proportion 
of the residents belong to social and occupational groups that 
place a high valuation upon education as a means of individual and 
social progress and welfare. Economic resources are amble to sup- 
port a good school system. Moreover, because of the stability of 
the Federal government, these resources are not so succeptable to 
depressions as are the economic resources in other communities . 

In 1968 Congress adopted Public Law 90-292 which provided for an elected 
Board of Education for Washington, D.C. Previously the Congress had granted 
Federal District judges the authority to appoint members of the school board. 
The judges operated on an informal quota system in allocating seats on the 
school board. From 1906 through 1961 three of the nine board members were black 

black 
and from 1962-1966 the/appointees were increased to four. Declaring that "the 
education of their children as a municipal matter of primary and personal 
concern to the citizens of the community" and that "the school is a focal point 
of neighborhood and community activity," the act gave "the citizens of the 
nation's capitol a direct voice in the development and conduct of the public 
educational system." This represented the first time in the century that the 
citizen's of the District of Columbia participated in an electoral process on 
any aspect of local government. The energies "displaced" from a non-existent 


local politics into the educational arena has added intensity to battles over 


educational politics. 


School Desegregation 
The District of Columbia maintained a rigidly segregated school system 
prior to the Bolling v. Sharpe decision in May 1954. Although the school system 


in theory was administered under one Board of Education and Superintendent of 
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Schools, schools were in fact divided into Division 1 for white pupils and 
teachers and Division 2 for black pupils and teachers.” A black assistant 
superintendent was pearorernie for supervising Division 2. There was little 
communication or exchange of activity between the two systems; even inter- 
racial atheletic and forensic competition were forbidden. The black schools 
of Divistonee: were ieee to the white. They had larger classes, more pupils 
per teacher, a poorer physical plant, a narrower range of vocational courses, and 
lower expenditures per pupil. In 1949 a survey of the District's school system 
(the Strayer report) exhaustively documented the failings of the segregated 

LO 
public schools. 

Friction over school segregation increased in the school system in the early 
1950's as the expansion of the black population put pressure on white schools. The 
situation often arose of increasing enrollments at black schools while enrol- 
lment at neighboring white schools declined, leading to demands for the transfer 
of rite schools to the black school system. Such a transfer would take place 
when the white school was so underpopulated that its maintainance as white 
could no Toneey be justified. Interest group activity and protests against 
segregation also began to mount in Washington D.C. in the early 50's, with the 
NAACP and the Urban League as leaders, along with such white groups as the 
American Friends Service Committee, the Anti-Defamation League of Bnai Brith, 
the Americans For Democratic Action, and numerous church councils. It is note- 
worthy that the impetus for change in segregation practices did not come from 
black members of the board of education or school employees. Many black 
teachers and principals had benefited from school segregation, and were ambivalent 
about major changes in school administration. | 

In late 1952 the U.S. Supreme Court agreed to hear Bolling v. Sharpe. With 
the Court action, and with the pace of civil rights activity increasing greatly 


in tempo, integration had begun to seem likely. The school board adopted a stance 
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of partial anticipation of SAIS and began some planning for the changes 
in administration that would necessarily follow. Public hearings were held in 
December 1952 but evoked only scant citizen interest. Thereafter the board did 
not assume a leadership role in preparing for the eventual transition to de- 
segration. Reluctance to offend the Congress, since southerners were heavily 
represented on the House and Senate District of Columbia committees, appeared 
to tie the board's hands. 

On May 17, 1954, the Supreme Court handed down its historic decision on the 
school desegregation cases. The District Government moved swiftly, under White 
House pressure as well as the court order, to desegregate the District's schools. 
District commissioners meant on May 18, and commissioner Spencer reported that 
President Eisenhower expected the District to serve as a "model" for the country 
in making an orderly and prompt transition to a desegregated school system. — 
The school board in late May adopted a plan which called for carrying out the court 
decision when school opened in September 1954, and the process of desegregation 
to be completed by the following September. 

The integration of the District's schools was accomplished with sur- 
prisingly little opposition and almost no disorder. The NAACP and ADA criticized 
the school board's original plan as being too gradual, and one citizens associa- 
tion attempted to fight the desegregation effort in an abortive court action. 

In early October white students staged a brief strike at Anacostia and McKinnley 
High Schools which spread to several other schools. Within a few days, however, 
the effort ended and the schools were back to normal. By November 1954, over 
three-fourths of the District's 41,000 white students were attending schools 
with blacks and about two-thirds of the 64,000 black students attended schools 
with white Beer aa 

The relative success in achieving a rapid and orderly integration of the 
District's schools, however, had unintended effects which over time served to 


intensify some of the school system's problems. As noted above, the Supreme 
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Court in Bolling v. Sharpe insisted on ine neighborhood school concept which 
led to the rapid deterioration of such elite academic high schools as Dunbar 
into low income slum Schools. More basic, perhaps, school desegregation 
accelerated the migration from the city to the suburb of large numbers of 
white middle-class families with school age children. A number of whites who 
remained in the District sought transfers for their children to schools with 
low black enrollment. Many white (and some middle-class blacks) parents 
transfered their children to private schools .t3 The Passow Report, named for 
Professor A. Harry Passow of Columbia Teachers College, noted that 17 percent of 
the college-educated black parents and over a third of the college-educated 
white families sent their children to private and parochial schools. Many more 
parents white and black, had thought of private schools but were detered for 
various reasons. 

In 1956 the school system embarked upon a new program, the en a system, or 
"ability grouping", which was designed to allow students with similar academic 
achievement to work together, regardless of race. Under the track system, 
students were assigned to one of four curriculum tracks: honors, college prepara- 
tory, general, and basic. Under this device some integration existed in the honors 
and college preparatory tracks, but the general and basic tracks were made up of 
overwhelmingly black students from low-income families. The track system was 
implemented for all grades in the senior high schools in 1958, and shortly there- 
after it was introduced into the elementary and Jr. high fuiteeakue 

The track system had numerous critics from the start, and opposition in- 
creased in the early 1960's as some of the consequences of tracking became 
evident. Some civil rights and education groups saw in the track system a new 
way of reinstating racial segregation in the schools, and of providing inferior 
education to most black students. The track system seemed undemocratic to 


critics who argued that ability grouping should be replaced by heterogeneous 
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grouping with individualized attention payed to every eeudent 

In July 1966, civil rights ere st Julius W. Hobson brought a class action 
suit against the Superintendent of Schools, the Board of Education and the 
District of Columbia judges (who then areas the D.C. school board) on the 
grounds that the school system unconstitutionally deprived the poor and black 
school children of equal educational opportunities afforded to the white and 
more affluent students. Hobson contended that the inequality resulted from ad- 
heraice to the neighborhood school concept, the track system, unequal faculty 
assignments to schools, and optional school zones for some students. Judge oe 
Skelly Wright of the U.S. Court of Appeals upheld Hobson in Hobson v. A eee 
In a lengthly decision the court ordered the Board of Education, among other things, 
to abolish the track system, develop a pupil serpent ds plan in accord with the 
court's directive and not based solely on:the neighborhood school concept, provide 
transportation to children who wished to transfer from overcrowded to under- 
utilized schools, abolish the optional school zones and to achieve full faculty 


integration. 


The Hobson v. Hansen Decision 

The Hobson v. oeeee decision stands as a significant event in the 
history of public education in the District. This is not because the case 
decisively resolved a series of outstanding issues and set a clear course for 
the future evolution of the schools--for it did not achieve these purposes .-f 
Heine the decision is important because it struggled with the conflicting ob- 
jectives that marked the city's educational politics for the rest of the decade. 
The decision set the stage for the major battles that followed by highlighting 
the central issues. The leading figures in the city's educational politics from 
1967-1971 also emerged from the case and its resulting impact on the schools. 

Judge Wright's decision in Hobson v. Hansen might be summed up by saying that 
he sought three goals: desegregation, quality education, and equality of educa~ 


tional opportunity. Three dominant figures became publicly identified with each 
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of these goals. Judge Wright Ainseit became the Symbol for a continuing 
commitment to desegregation, the petioner Julius Hobson became the symbol of 
equal opportunity and the spokesman for the black underclass, and Mrs. Anita 
Allen, newly appointed Board member, became symbolicly linked with the cause 
of quality education. Mrs. Allen was part of the first D.C. school board with 
a black majority, and on July 1, 1970--the day she took office--she voted to 
carry out the Wright decree, and to order the then Superintendent Carl F. Hanson 
not to appeal the decision. Hansen resianed after the vote, and was followed 
by several weak successors which left a leadership vacuum in the school system. 
Mrs. Allen attempted to fill this vacuum through her leadership role in the school 
board but a collective body meeting only once a month could provide no effective 
vehicle for the exercise of vigorous executive authority. Hobson's role was 
mainly as gadfly and outside critic of the school system (though he served for 
one year on the school board after being elected in 1968 as the first elected 
local official in the District in over 100 years). He,too, was hampered in 
stimulating change in the schools because of the weakness of the school bureau- 
cracy and the absence of a strong executive to respond to the pressures Hobson 
brought to bear on the system. It proved difficult to achieve simultaneously 
the three goals sought by the Wright decree, and, indeed, etree of the 
late 1960's the satisfactory achievement of any of the goals appeared beyond 
reach. 

Although Hobson v. Hansen had sought desegregation--and by 1967 the concept 
of integration was widely accepted in the District and had few serious opponents-- 
the decision helped to render the issue less important. The elimination of the 
track system contributed to the flight of white children from the school system. 
At the time of the decision the racia] composition of the schools was approximate- 
ly 92 percent black, and with a further dwindling of that number. integration 
became for practical purposes unattainable. That integration had become a less 


pressing issue seemed to be symbolicly confirmed when, a few months after the 
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Wright decision, the Board of Education released the findings of a comprehensive 
study of the D.C. schools conducted by Columbia Teachers College under the 
direction of Professor A. Harry Passow. The Passow Report in a section intitled 
"Integration in the District Schools, " concluded that 
When a school system is more than 90 percent pupils of one race, 
to speak in any ordinary sense of integration, desegregation or racial 
balance on a system-wide scale would be pointless. Devices that might 
further desegregation in other cities are now largely irrelevent in 
Washington. However difficult the present situation may be, the funda- 
mental task of the District schools is the same of that for every other 
American school system: to provide for every coild, whatever his race, 


education of a quality that will enable him to make the most of himself 
and to take his place as a free person in an open society. 


The Passow Report did recommend, however, various limited measures to reduce 
racial isolation in the District schools.l9 But the prospects for any large- 
scale efforts to "mix" students from the District with students from the surround- 
ing suburban schools in extracurricular or other programs did not an promising. 
Merger of the District's schools with the school systems of the wider metro- 
politian Washington region to achieve racial balance seemed an unlikely prospect .-° 
Strong opposition to busing could be anticipated even though the issue had not 
reached the crescendo of national concern later attained in the Nixon Administra- 
tion's 1972 campaign against "forced busing". The special constitutional status 
of the District also complicated the question of metropolitan-wide contobidaeron 


ea 
of government functions, 


Decentralization 
The decentralization issue, as it emerged in Washington, D.C. during the 
late 1960's, must be seen in the context of the general trends outlined above. 
Failure: of desegregation efforts to produce quality education, especially for 
the majority of the District's poor black children, produced frustrations which 
were reflected in the decentralization movement. But, as in our other case-study 
cities, the impetus for decentralization also came from outside the system through 


Federal government and foundation efforts. Moynihan's reference to decentralization 
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Ce 
was a bureaucratic ideology" invented by reform-minded professionals has 
relevance for Washington, D.C. The leverage of federal funding played a 
part in stimulating the drive for decentralization and wider citizen in- 


volvement in the city's school system. 


Model School Division 

In the first experiment in decentralization involving the District's 
schools was the Model School Division established by the Board of Education on 
June 17, 1964 in the ghetto area surrounding the Cardozo High Bcnoole The 
selection of the Cardozo area as the "target" for a concentrated community action 
program, including the Model School System as one major focus, grew out of 
studies conducted by Washington Action for Youth, erapcvetl of the President's 
Committee on Juvenile Delinquency. The project was funded by the Office 
of Economic Opportunity and administered through the United Planning Organization 
set up in the area (though the federal funding later lapsed and the District 
school system had to assume the cost of the program.) Community participation 
was built into the program through a system of advisory boards, but the ad- 
ministration of the program has remained with an assistant superintendent of 
the D.C. school system designated as head of the Model School division. Despite 
some confusion in the division of authority among the local schools, the 
assistant superintendent in charge of the project, and the D.C. central office, 
the Model School Division has not developed along the lines of community control 
concepts. The project has remained an example of a centrally-administered 
experimental program with elements of administrative decentralization in program 


planning and operation. 
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fica eeeets 

A more significant project for our purposes is the Adams-~Morgan experiment 
launched in 1967 in the northwest section of the city. The Adams-Morgan neigh- 
borhood consists of approximately three hundred acres, with about 24,000 people 
who range from welfare recipients to upper income individuals. The majority 
Since World War II have been black and poor, whereas before the war the area 
was primarily an exclusive white neighborhood with a black poverty pocket. The 
neighborhood "tipped" rapidly following the war, and about half of the large 
homes were converted to rooming and tenement houses serving a somewhat transient 
black population. About one-third of the population has remained white, although 
the population served by the Adams and Morgan Benen school--the neighborhood 
is named for the two elementary schools located there--is overwhelmingly black 
and comer ee 

The immediate origins of the Adams-Morgan program grew out of overcrowding 
and deteriorating physical conditions at the schools, which led a group of mothers 
from the neighborhood in the fall of 1965 to organize a protest meeting with 
school officials. This group subsequently formed an alliance with the Adams- 
Morgan Community Council, a neighborhood-based civie association established 
in 1959, to seek the improvement of the neighborhood schools. The Adams- 
Morgan Community Council, an organization dominated by whites and middle-class 
blacks, shifted the issue away from merely overcrowding and the poor physical 
condition of the school buildings to a concern with curriculum and educational 
philosophy. Liberal whites on the schools committee of the Adams -Morgan 
Community Council, including Christopher Jencks, now at the Harvard Graduate 
School of Education, and the two co-directors of the Institute for Policy Studies, 
Marcus Raskin and Arthur Waskow, ay, their wives were active members and played 
an important role in shaping the program which evolved at the Morgan school. 

» A group from the School's Committee meant with Carl F. Hansen, the D.C. 


Superintendent of Schools, in 1966 to discuss the idea of a community controlled 
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school (reportedly, no parents ie Morgan children were present. )°? The Antioch- 
Putney Graduate Center in Washington, D.C. appeared a logical choice as a 
potential university Sponsor for the program since the director of the Center 
and director of the board of Antioch College had been attending meetings of the 
Schools Committee of the Adams-Morgan Community Council. Antioch College agreed 
to act as the sponsor for the project, with Marcus Raskin playing a leading 

role in arranging for Antioch's participation. 

In the fall of 1966 members of the Adams-Morgan Community Sountiie School 
Committee plus Antioch staff drafted a proposal to include the Adams and Morgan 
schools in an experimental program under the administration of Antioch College. 
Superintendent Hansen asked for certain changes in the proposal, including the 
requirement that the project be limited to the Morgan School for the first year 
of ppeceeion and then, if successful, extended to the Adams School (in 1969 
Adams became a separate community-controlled school with a community board of its 
own). In Spring 1967 a new proposal was developed, and on May 17, 1967 the D.C. 
Board approved the new proposal authorizing Antioch to assume the responsibilities 
for administering the Morgan School. 

Strains and stresses omnede Tees in the relationship between Antioch 
and the Adams-Morgan community. From the start many of the black parents with 
children in the Morgan School were uninterested in progressive curriculum reforms 
and held "traditional" views about what schools should do for children--children 
should learn to read, write, behave properly. Their main concerns had centered 
around overcrowding and the dilapitated physical condition of the building. The 
liberal cue reforms which were part of the Antioch proposal--open class- 
room, abolition of grading, team teaching, learning teams instead of regular 
classes--made many parents uneasy. Over the summer some members of the seen 
of Antioch began to have second thoughts, and Antioch suggested postponing 


the demonstration project for one year. The Adams-Morgan Community Council 
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rejected the idea to ponenene ta) somewhat reluctantly, Antioch agreed to begin 
a 

the eon eae Evening orientation sessions held in August between parents and 

the new Antioch teachers to explain the new curriculum and teaching methods 

produced more conflict than understanding, and left a high level of tension which 

carried over to the opening weeks of school. 

In September the school principal, Kenneth W. Haskins, a former social worker 
hired by Antioch College, arrived to assume day-to-day management of the project. 
Elections were also held for the fifteen-member community school council (later 
called the Community Board). After a rocky start, and despite a decision by 
Antioch College to cut back on its administrative support for the project in 
the fall of 1967, the project survived and even achieved a limited success during 
the first year. Much of the credit should go to the strong leadership provided 
by Haskins and to his effective working alliance with Bishop Marie Reed, chairman 
of the elected community board. Haskin's leadership kept the various factions 
working together and kept the undercurrent of resentment over the loose structure 
and innovations in the school under control. The project received national 
publicity and was heralded as one of the most innovative school experiments in 
the country. Achievement test sccres in reading showed some improvement in Morgan's 
first year, absenteeism was reported down and, as an index of student support for 
the school, the number of broken windows at the school fell sharply. 

In April 1968, when it became clear that the arrangement with Antioch was 
unsatisfactory to all parties and could not be renewed, the Morgan Community 
Board presented a proposal to the D.C. Board of Education calling for community 
control over the Morgan School. The push for community control also meant the 
break-up of the alliance between the white liberals and the black parents of the 
Morgan school. Barbara Raskin, who served on the first Morgan Board with four 
other whites, has described her involvement with the school as being "like a 


bad love affair, a very passionate relationship which just didn't work out ."—7 
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There were, according to her, "bad vibes for the white kids" after the riots 
of 1968 following the assination of Martin Luther King? A less charitable 
interpretation has been shen by Robert Brown, the chairman in L971 of the 
Morgan Board, who observed eneee people (the white reformers) saw a black 
community they could perform an experiment on. And when it was not working out, 
they withdrew and left the whole thing to people who didn't know what it was 
suppose to do." Most of the approximately 20 white children who enrolled during 
1967-68 in the Morgan School withdrew se the end of the school year and many en- 
rolied in private schools the following year. 

The Morgan Board's proposal for community control ran into difficulties 
in the summer of 1968. An opposition group, the Adams-Morgan Federation, sprang 
up out of the old Adams-Morgan Community Council (which had by now followed the 
pattern of the ephemeral neighborhood interest group and disappeared) to oppose 
the Morgan Community Board's proposal, and urged that the school be returned to 
the control of the D.C. Board of Education.“? On June 26, 1968, the then 
superintendent William R. Manning said at a press conference that the Morgan 
School Board would be reduced the following year to an "advisory" status and 
that the "serious division in the community" was one of the factors in his 
BrP iia A group of about 70 Adams-Morgan residents staged a sit-in in 
his office later in the day. The atmosphere concerning the future of the Morgan 
experiment continued to heat up and on July 17, 1968, the D.C. Corporation 
Council, tentatively ruled that the Morgan School Board could not have increased 
independent powers as requested in the April 4 proposal. Earlier, on January 
13, 1968, the Corporation Council had declared that "public officials or bodies 
may not, without statuatory authorization, delegate their governmental powers" 
but had seemed to leave the door for decentralization experiments by also stating 


that "there is nothing in the statuates which would prevent the Board of Education 


from seeking and acting upon the opinions, views, advice, and recommendations of 
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citizen groups of an advisory nature, so long as the ultimate authority over 
‘educational matters in the public school system remained in the Board of 
Education." The Corporation Council reasoned in its July opinion that the 
specific requests for physical autonomy and complete control over personnel 
were powers that the D.C. Board of Edueation itself did not fully possess and 
therefore could not delegate. 

More serious, perhaps, the D.C. Board was split over the wisdom of accepting 
the fragmentation of authority that seemed to be implied in the Morgan proposal. 
One view, represented forcefully by Mrs. Anita Allen, was that community control 
was counterproductive to the goal of improving the education of black children. 
Since there was, in effect, community control of the whole district, why bother 
with tiny fragments of power over individual schools or sub-districts within 
the system? This position was unacceptable to the Morgan School activists who 
did not trust the central leadership even if it were black. The tradition of 
class divisions within the black community, and the history of an imposed black 
leadership lacking any clear linkage at the "orass roots” level, helped to make 
the opposing positions irreconcilable. 

The intense pressures from ene Morgan community ultimately forced the D.C. 
Board of Education to acquiesce to the Morgan demands. A meeting of the D.C. 
Board of Education held at the Morgan school on July 18, 1968 at which a crowd 
reportedly in access of 350 Morgan residents were in attendence proved to be 
the turning point. The following day a fuzzy compromise document was issued-- 
either from the Superintendent's office or prepared by the Morgan activists 
themselves and acquiesced in by the Superintendent and D.C. Board-- in which 
the Morgan Board was, in effect, granted its demands within a framework of 
delegated powers and subject vaguely to the ultimate authority of the D.C. 


Board of pateecion: The Morgan Board thus won community control but in the 
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process paid a price: the D.C. Board and the school system did not identify 
with and felt no stake in the success of the Morgan project. 

The philosophy of ee yee the pivital figure in the Morgan experiment-- 
clearly moved in the direction of the separatist and nationalist tradition 
of black political thought in Penicas His strategy was to attract additional 
federal funding and other sources of funds to build a base that would be useful 
in a variety of ways. Beyond a superior educational facility, the community 
school would serve as an employment Bette @ political machine, the social 
center of the neighborhood, and a center for job training and useful skills. 

One problem with experiments such as Morgan is their vulnerability to 
loss of key personnel. In the first two years of the: Morgan project, with 
Haskins as principal and the experiment having been Singled out by U.S. Education 
Commissioner Harold Howe for praise, the enon succeeded in attracting federal 
government grants and private foundation monies on a substantial scale 3° Al- 
though the evidence at the increase funding resulted in educational improvement — 
is inconclusive, what does seem to have happened in the first two years of the 
experiment, in the fashion of a Hawthorne effect, is that a number of Morgan 
parents enjoyed for a time a sense of efficacy and renewed hope that their 
children would get a better start in life. One may possibly argue that the 
groundwork had been laid for an eventual success in educational terms although no 
serious evaluation was conducted. The favorable image that Morgan enjoyed was 
largely the result of energetic self-promotion by Haskins and enthusiastic support 
from like-minded reformers with little knowledge ef the Morgan situation. 

Haskins left the Morgan school in June 1969 to take a fellowship at the 
Harvard School of Education. A few months later, Bishop Marie Reed, local 
community leader and president of the Morgan Community Board, died. With Haskins 
and Reed gone, the difficulties mounted and whatever gains had been achieved 


were largely lost. A new principal, John Anthony, was named to succeed Haskins 
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in the Fall of 1969. Anthony was ess@neially uninterested in Haskin's 
curriculum reforms, which he largely abandoned, while at the same time he sought 
to build on Haskin's ideas of a power base and patronage center. Bitterness and 
dissention grew in the Morgan Board. Complaints about lack of educational 
achievement of the Morgan children plus personal fueds constituted the issues 
which increasingly divided the eoacdeat As an example of the strife within 

the Board, Mrs. Jeanne Walton, Board Treasurer, delivered a scathing attack on 
principal John Anthony and other members of the Board on March 25, 1970 ata 
meeting of the Board and staff of the Morgan school. She began by noting that: 


"there are many enemies of community control of schools. Some of 
them are elsewhere in this country: some are in Washington D.C.: 
some are in this commnity: but the most dangerous ones are sit~ 
ting on this board. Many of us have known for some time what has 
been going on. We have hesitated to speak out, before because we 
did not want to do anything that would be damaging to community 
control and concepts throughout the nation and in practice here 
at the Morgan Community School. But, it has become increasingly 
obvious that by our silence we are not protecting community control 
in the Morgan Community School. We are protecting ignorance, 
malaciousness and perfidy. We are protecting greed, envy, and 
personal ambition.” 


She went on to declare that "many people on this board do not want open 
meetings because they do not want the staff and the community to know what they're 
about." After cataloguing a long list of grievances, Mrs. Walton concluded: 


"the vice-chairman of this board, the principal and their allies 
continually conspire to control the school and to keep information 
from other board members, including the chairman...At various times 
this board has had discussions about getting Mrs. Butler, Mrs. Weber, 
and myself off the Board. Some Board members feel, rightly so, that 
the three of us are obstacles to them in their mad, headlong rush 
for power....Instead of trying to broaden the base of community 
participation in seeking to start new programs, the members of this 
Board are engaged in constant manipulation to control, harass, 
intimidate, and punish staff members and in intrigues to feather 
their own nests. This Board pushed through a change in the by-laws 
so that they could hire Mary Finch as bookkeper. Mrs. Finch was 
totally incompetent in this role...Certain members of this Board 
and John Anthony dreamed up a scheme to use Follow-Through funds 
and Follow-‘Tnrough staff to run a restuarant...The person that 
should be terminated is John Anthony. He takes no responsibility 
whatsoever for the administration of this school...He has no idea 
of the requirements of his job...Now, the bitterness and envy and 


see 


corruption of some of the fenders of this board have touched 

our staff and our children. Interns are frightened, anxious, 

insecure. Teachers are angry and depressed, and ready to resign, 

children are tense and belligerent. 34 (Statement of Jeanne 

Walton, member of the Morgan Community School Board, at a meeting 

of the Board and staff of the Morgan Community School, Wednesday 

March 25, 1970,mimeo). 

The feuding on the Morgan Board was climaxed by the bitter campaign in 
May 1970 board elections. The principal, John Anthony, and the community 
teaching aides actively campaigned for the winning slate of educational "con- 
servatives" against the "progressives." Among the defeated members of a 
"progressive" slate was the wife of George Wiley, leader of the National Welfare 
Rights Organization. The election appeared to be in the venerable American 
tradition of "vote early, vote often." There was suspicion of widespread 
irregularity in election administration. Since the estimated eligible 
electorate was 10,000, and there were no registration rolls or proof of eligi- 
bility required at the several polling places, the chances for BougeE were 
considerable. One faction reportedly rounded up a group HeTeoAt Circle "hippies" 
to vote for its cause. This maneuver was reportedly more than neutralized by 
the opposition's imaginative commandeering of Howard University students to 
vote for its slate. The election completed the transformation of the Morgan 
school from one of the most educationally innovative in the nation to one of 
the most educationally traditional. "The black mamas triumphed," as one D.C. 
school official characterized the situation, "and the reformers fled." 36 
Thereafter, the school has been run as a tight oligarchy built around 

the Board and the school principal. Participation has been generally limited 
to those parents who are on the Board or who are paid to work in a teaching aide 
or other capacity for the school. On several occasions the Special Projects 
Division of the D.C. Board of Education considered dissolving the Morgan ex- 
periment and assuming direct control over the school, but on each occasion drew 


back from the move. There has been a fear of tangling with a group that has 


shown formidable organizing capacities, and a measure of indifference to the fate 
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of the project. Stepping into the situation might provoke a lot of dirty trouble, 
and would offer few gains to offset the costs involved. 

By most criteria, the Morgan experiment has not been a success. The hope 
to stimulate greatly parental participation in the school has not been realized. 
Few parents even visit the school aside from those who are employed there. 
Electoral participation has varied from a high of 4% to a low of less than 2% 
of the potential voters. In the last Board election, in May 1971,: only 137 
neighborhood residents voted out of the potential 10,000 electorate. The turn- 
over on the Morgan Community Board has been high, with only a small activist 
group maintaining any continuous involvement wituethe school. The turnover from 
1968-69 Board to that of 1969-70 was 69%, and from 1969-70 to 1970-71 it was 506.7! 
The squabbles within the community have even prevented agreement on a site for 
a new school which has been promised the community for some years. 

Second, educational performance has slid back to the standards of most 
schools in poor neighborhoods. Morgan's average scores on reading achievement 
tests, after the increases in the spring of 1968, have dropped for sixth 
graders to where they usually had been--about two years below AGeekoa Seores 
for third and fourth graders, the other groups regularly tested, held better 
until September 1970, when tests were given during the first week of the term. 
The results for all grades were low but the average grade for fourth graders 
was eight months lower than the average reported for the same children when 
they were in third grade a year before. The statistics kept on broken windows 
at Morgan and its annex, which were once cited as as an indication of the gains 
under. community control, have showed a reversal of the trend. In 1966-67, be- 
fore community control, the D.C. school system's Office of Building and Grounds 
recorded 200 broken windows at the Morgan school and its annex: in 1967-68, 


the first year of community control, there were 194 broken windows; in 1969-70 


the figure fell to 136 broken windows; but for the first eleven months of 1970-71 
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there were 579 broken windows .27 No reliable figures have been kept on losses 
due to theft and vandalism, but the problems are so serious that most moveable 
equipment is kept overnight Ae a locked storeroom. Student absenteeism averages 
about 10 percent daily, better than some schools in poor neighborhoods, but 
slightly above the city-wide average for elementary schools. Teacher turnover 
has been usually high, and many of tHe newer teachers, who were hired by the 
Morgan Board on a recruiting trip through the South, are themselves deficient 
in written and spoken English. 

Third, issues of financial accountability and propriety have arisen with 
respect to the administration of the Morgan project. U.S. Comptroller General 
Elmer B. Statts has observed, in a discussion revenue sharing, that only a limit- 


ho 


ed number of states have minimally acceptable audit capacities. It is perhaps 
hardly surprising that a community board dominated by non-professionals and 
with limited staff should have difficulty in developing an effective system of 
financial management. But that there has been an absence of effective fiscal 
management seems beyond dispute. The difficulties have ranged from minor 
nepotisim (the principal's wife being on the payroll as a secretary) to patron- 
age (doling out jobs as teachers aides to the faithful) to irregularity (fail- 
ure to hold elections for the Policy Advisorary Committee of the Follow- 

Through Program as specified under federal regulations) to conflict-of-interest 
(the former Morgan Board chairman hiring Afram Associates to “help strengthen 
parent involvement" and being hired a few weeks later by Afram as "a parent 
stimulator" at $6,500 a year) to mismanagement (the principal drawing night 
School pay for work not performed and the hiring of fifteen community interns 
who were never authorized in the budget provided by the D.C. school system). 
The unauthorized hiring of the fifteen interns, ReENane the most spectacular 

of the irregularities in the project's administration that came to light, was 
regarded by higher ranking D.C. school officials as equally the fault of head- 


quarters and its weak system of fiscal controls for allowing the unauthorized 


7A 
aml wah a tirevo dyad 
= 


2 dion F saaieliinidelal Utes. a 


rinedh 


sre - ab —. 

pa ceioerigent pod 
j _ ; 

ae acieniial Sega DF ony od ti Wa oye rave Shiwegeks edo 


: i _ a 
; a me cv seaiii ayouw ony tounal parry 


— - a 7 , _ i 7 
> oe Mt@hiotiad fe edgambus oab (G0 ob phediete ance Splsiiges a vo woe 
: i : - ae 


Mj } ) 7 awh } of he Be | ints. aves tw al 


_ 


: _ 
CRE fant o | ‘Pa SeSpe Gia w hisdevayetoe tatsaar To v wt bot : 
> 
i fotenet telticaero” 8.) .Jontersey seal) af? Yo. teas: :: -) Joujeet 


_ 


 —Siell © “op <ed/ ..c vada quusvee onieevorhb@ at yhevisro. - pases owes 


- 


SArIay | Sc Fs ",ee3inagns Jifins, sidetpeesn Yeienishe ova weseis ke tec Be 


eee 1) Boe LA Juog YO hesrialoot Sani y ‘imamwin « 7 ? yi rus fyrecd 


7 7 %o fegave* avtiow ia 44. qmiqulivsp> ni GA MINTER eves Ait , $ierti dfiy 
L) > (eset evinces tte Yo scaiesaim neo. Teh -ogey gets sed. dover gas who 


; Tha iro wie ie WOOP LUCY Vito eee y oSSeeaLh Agaged aneve | 2 Bihan 


' 


| 


a 
_ Pong cd ("hi ; Lier Se i patsd stiv a iaqionivy edd) Leer gan 


oy 


7 : 
z ~heen) voPrhieowrisa ior 4 Lana APs sable mpailor aa aK go wisito yes 
ihe ) i i 
MWOLiot yi} IO perth), preeeivEr qk vi wilt ao7 eBrHolissi6 + aay 
‘ 7 


pam feliiooga wa mars iywrorrt'l 
on: 
ie pA 


dato fp08 page too : 
[a 


eters -vasisetitinas o¢. (ene htaloie friabed 


roped mar Uh xe tebe oe 


baie “snemevio¢et tiv 


s (O2,.cf Jo wtoeas ; 


ton mew met yeq Look: 


| " . “ve P ar Se oes 
Ireyte oa cant’ oh Sach) Axeie vo) 3 Oe 


: ts D q 
pies Weitere Snake tye ect) “— 


© 


pare i Esilamiiny gents UE, Yh seals 


, | 
a he ne de ia Lonising 200) een ve sitar ut des! tochtn> “97on S18" cci¥ 
* i : 
a] 7 7 


ir i a yr 7 : 7 : "vy ~ 
pik BAlaidifexriodzveny ot 


ae 
7 » 


B25. 


to get on the payroll in the Apes place. 

D.C. Superintendent of Schools Hugh J. Scott decided in the spring of 
1972, despite the difficulties with the project, that the Morgan school exper- 
iment would continue for the following school year but would operate within a 
framework of more effective centralized budget control. "#2 One should perhaps 
guard against overgeneralization on the basis of the Morgan experiment. Just 
as a "success" at Morgan would not have shown the general utility of the com- 
munity control concept in urban education, the lack of success might be argued 
as not proving much either. The Morgan experiment faced many problems and it 
it is difficult to tell which of its many difficulties were critical. Yet in 
some respects--in funding, favorable media attention, a high level of outside 
interest--the conditions at Morgan were favorable and not easily duplicable 
elsewhere. The Morgan experiment highlights the extreme difficulty of achieving 
in poor neighborhoods the major goalssought by community control--greater 
parental participation and community involvement in the school, improved education, 


and accountability to a broad cross-section of the community. 


The Anacostia Community School 
The Anacostia Community School Project, which grew out of a March 1968 

Presidential message, became the District's largest experiment in school 
decentralization. The Anacostia Project, located in the Southeast section of 
neenneton: D.C. and physically separated from the rest of the city by the 
Anacostia River, includegéight elementary schools and three secondary schools 
with an approximate enrollment of 13,000 students. In a number of ways the 
experience of the Anacostia Project paralleled, only on a larger scale, the 
evolution of the Morgan Project, and its fate told : similar story. Several 
features of the Anacosta effort, however, suggest an additional line of analysis. 

_ Like the Adams-Morgan area, the Anacostia section has a predominately 


black population, characterized by poverty, high rates of unemployment, inadequate 


social services, and high.transientcy rates and low.oupil achievement in the 
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schools. But, unlike Morgan, Anacostia has some black middle-class children 
in the schools and groups of black middle-class parents who have not completely 
abandoned the public ee acoleateient Anacostia also is something of a "natural" 
community. Cut off from the pest of the city by the Anacostia River, and having 
a population estimated to be some 130,000, the Anacostia area has enjoyed 
some measure of organizational life in the community, a network of churches and 
other voluntary associations, and an economic base. These factors helped to 
give the Anacostia project an advantage over Morgan in the range and quality of 
community leadership that could be drawn into the effort. In fact, the Anacostia 
Project has a much higher calibre of leadership than did Morgan on both the 
community board and school administrative staff Sides, and the project enjoyed 
a relatively high degree of stability and continuity in its leadership. 

The most important feature, however, is the direct involvement of the federal 
government in the creation, funding, and management of the effort. Although 
a recurrent theme in this book is the role of the federal government in seeking = 
change at the local level, the Anacostia Project is unique among our case studies 
in the degree of federal involvement it illustrates. As such, the Anacostia 
case offers a sobering glimpse of the difficulties involved in a federally created 
and managed project at the neighborhood level. 

The Anacostia Project had its origins in October 1967 when an inter-agency 
memorandum was circulated to a number of federal bureaus calling for new ideas 
for a dramatic demonstration project in urban education. In August 1967, Presi- 
dent Johnson had launched the Fort Lincoln Broiece in Washington, D.C. as the 
start of a national program of surplus Jand development in the Sees 
ret eae Johnson had the idea that Washington in a number of program areas 
could be a model for the nation in coping with urban ills and he had instructed 
his aides to direct attention to this possibility. The preliminary screening 
of ideas produced in tentative outline what became the Anacostia Plan along 


with numerous other initiatives in urban education. Subsequently, on November 
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1, 1967, a working group under the chairmanship of Harold Howe, Commissioner 
of Education, and with James Gaither of the White House staff as a member, was 
created to sift the ideas, seat them, and come up with a workable plan. The 
staff work was done mostly by small group of officials in the Office of 
Education's Bureau of Elementary and Secondary Education, but there was constant 
White House pressure for rapid progress. 

As in other areas of domestic policy it was President Johnson's "style" 
to reach into the bureaucracy, skim See eeba ideas, and make them his own prior- 
ities. Sometimes this style produced policy ideas that were inadequately 
staffed out at the working levels of government. The Anacostia Project was 
such an idea. The first public suggestion of the plan came in a special 
Presidential message of January 1967 on the problems of the District of Columbia. 
There was at this time no clear idea of tae magnitude of the effort, its exact. 
objectives, what area would be chosen for the demonstration, or how the project 
would be administered. The problems were still not worked out when the 
President formally launched the program in a public message on the District of 
Columbia on March 13, 1968. President Johnson proposed "a major model school: 
experiment in the District, embracing a significant area of the city." 
To support the program the President included a budget request for $10 million 
in the 1969 budget for the Office of Education. With this level of support 
envisaged annually for the next five years, the effort was to become "a beacon 
to the school systems in the other cities of the nation." The President's message 
was filled with the ideology of participation and the virtues of the community 
school concept. 

In April the OE officials, including consultant Mario Fantini, then of 
the Ford Foundation and an influential spokesman for the decentralization effort 
underway at the time in New York's OceanHill Brownsville, selected Anacostia 


in consultation with local leaders as the site for the project. The effort was 
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orchestrated by OE officials with the D.C. school officials and community 
spokesman playing a minor role. The extent to which the Federal government 
directed the effort is indicated by the tone and tenor of a memorandum from 


OE official John F. Hughes to Commissioner of Education Harold Howe of April 
1968: 


',.-it is improtant that Manning (the D.C. Superintendent of 
Schools) make the right moves between now and the school board 
meeting of April 25. I have urged Fantini to put the proposal 
in clear terms in writing so that the Board will know precisely 
what is proposed. Also, I think it important that Manning touch 
bases with the important leaders and organizations in D.C. in 
regard to the Nickens and Fantini appointments to be sure there 
is no reaction. 


I have advised Superintendent Manning in these terms and he . 
seems agreeable. However, I think it would be improtant for you 
to continue the holding of his hand during the coming week to be 
sure all the proper moves are made. "45 
The D. C. Board of Education made the final decision in selecting Anacostia 
as the site for the demonstration project at tis April 25, 1968 meeting. It 
would be mistaken to suggest that there was no genuine involvement of local 
school officials, the local government of Mayor Walter Washington, or D.C. 
community groups--there were some efforts to make Anacostia a joint enterprise--but 
the federal role in the project's nceneren was dominant. 
The project got underway in the summer of 1968 with a series of intensive 
workshops involving staff, outside consultants, high school students, parents 
and other community residents. Out of this grew 24 proposals that formed the 
basis for the first year's experinece in the project. The initial thrust of 
the effort was toward improved reading and the training of community residents 
to assist with the teaching of reading, and toward increased community partici- 
pation in the school through the development of policy-making community boards. 
Difficulties began to develop, however, before the project was scarcely under- 
way. Congress balked at the magnitude of funding requested for the project and 


eventually scaled down the $10 million request to a $1 million appropriation. 


U.S. Education Commissioner Harold Howe, at the first signs of trouble, had 
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written to Congressman William Natcher (Democrat, Kentucky), Chairman of the 
House District Committee, to assure him that the project "meets all of the 

usual review requirements of the Office of Education including criteria for 
evaluating educational significance and effectiveness, and review by a panel 

of specialists who are not federal employees..." and "...will adhere to all 
legal and administrative requirements to assure that the project meets all 
quality standards which are applied to research and demonstration projects 
approved for funding under Title IV of the Esa, "6 But Natcher and Congress 
were unconvinced, and in scaling the project down to this degree called into 
question a critical assumption on which the Bien ine had been proceeding. Some 
delays were occasioned in the start of the project, but the first phase of the OE 
grant was awarded to the Anacostia Community School Council in February 1969 

for the reading program and a community participation component was added in June 
19697, The delay in the transfer of federal funds, which occasioned a late start 
in the school year for some phases of the effort and a year's postponement for 
others, was only a harbinger of later difficulties. 

Throughout its history the Anacostia Project suffered from the lack of 
consistent attention from Federal officials and frequent changes in key 
personnel. The project was shifted from OE's Bureau of Elementary and Secondary 
Education to OE's National Center for Educational Research and Development and 
finally to a new Experimental Schools Division. In the process Anacostia 
school officials had to deal with new people from the Office of Education and 
new conceptions of educational policy, not to mention the shifts in policy 
orientation and personnel that began when the Nixon administration assumed 
office in 1969. The results were damaging for the project--inattention from 
federal officials, uncertainty in levels of funding, unanswered phone calls, confusion, 
and an assortment of other administrative difficulties plagued the project. 


Delays in getting federal funding for monies already appropriated were common. 
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Communication between the federal government, the D.C. Board of Education, and 
the Anacostia project management was deficient. The appropriation for the 
project jumpedloo percent for fiscal .l97L,. for,example, (to the surprize of 
local officials, Hasty improvisations in program design resulted. No stable 
expectations were created, and the Federal government's intervention was enough 
to prevent real autonomy at the project level but not enough to supply real 
leadership. 

Finally, on Oct. 13, 1971, Robert B. Binswanger of the Office of Education 
wrote to William S. Rice, director of the Anacostia Project to announce that the 
project would be terminated at the completion of the school year. Binswanger, 
in an earlier internal memorandum which provided the basis for the decision, laid 
equal blame on the Anacostia Project Offices, the D.C. Headquarters, and the 
Office of Education for the project's failure. In reviewing the evidence, he 
noted, 

" ..It becomes increasingly evident that all three sources of 
responsibility share in the failure of the project to meet its 
objectives...the role of the Office of Education vis-a-vis the » 
Anacostia Project was never sharply defined or precisely clarifyed... 
A form of dependency relationship was established which made it extreme- 
ly difficult for the project to act independently. Overprotection 
crippled the evolution of responsibility to such a degree that when 
faced with the actual decision-making for major items the Anacostia 
Project has been left without the capacity to act. The Office of 
Education is at fault for the general administration of the 

Anacostia Project." 

He critized the D.C. school system for "a hands-off-policy by both central 
administration and board. And thus the Anacostia Project or items directly 
related to it were rarely a topic for discussion at the highest councils of the 
public school system. It is clear that the central administration failed to 
provide the project with the support and assistance that it required..." He 
relied heavily on an HEW audit (which stated that $118,777 of project funds 


had been misappropriated in the six months audit period) as evidence of lack of 


effective management in the Anacostia Project Offices. The memorandum concluded 
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"the original mandadate of the Anacostia Project is no longer viable 

and...continued support of the project would not be an appropriate, 

productive, or intelligent dispursemmt of public monies. The failure 

of the project to produce demonstrable results in spite of the funds 

expended (approximately $4 million dollars) in the time involved 

gives little cause to believe that continuing the effort will effect 

successful achievement of the objectives. 7 

The federal government's action in terminating the project was in many 

ways like the original decision to launch the venture: sudden, based on un- 
realistic expectations, inadequately ey stimulated by currently fashion-_ 
able bureaucratic ideologies, and lacking in thorough knowledge of local condi- 
tions. The “evaluations” relied upon to justify the decision did not always 
prove what OE claimed and some of the implicit assumptions of what kind of evidence 
would be required to justify continuation of the project were highly unreasonable. 
Yet on the central points the OE Beaueion wae hard to challenge. The case that 
could be made for the project's continuation was weak. As to participation, there 
was little evidence of substantial parent involvement in the schools. Aside 
from the 200 ar community reading assistants, few parents vigited the schools 
and took an active part in the management of the schools. Electoral participa- 
tion was low. Despite an intensive campaign in the fall of 1969 to register 
voters, publicize the community school board elections, and create widespread 
community awareness of the project, the turnout was disappointing--only 437 parents 
and community residents voted after 6,005 had been registered by the Westinghouse 
Learning Corporation, the contractor that organized the elections. This amounted 
to a turnout of 6-7% of the registered electorate after a saturation campaign 
conducted by the elections contractor (which included press realeases, radio 
broadcasts, the distribution of 60,000 flyers and notices, the hiring of high- 
school students as community canvassers). This compares with the turnout of 


approximately 10 percent of the registered voters in the area for the 1969 D.c. 


school board elections and 20 percent of the registered voters in Ward 8 (the 
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larger area in which the Anacostia Project is located) in the 1964 presidential 
election. The large number of candidates (392) running for a total number of 241 
school board positions on Be: areawide board and individual school boards un- 
doubtedly helped to confuse fe voters. The basic trends of low turnout in small 
constituency elections with low public visability, however, would likely have 

not been greatly altered by simpler electoral procedures. 

The participation that was Ree are Tae the elected boards did not emerge. 
The boards elected in November 1969 pias eae a process of atrophy as attendence 
at meetings dwindled, fewer meetings were held, and the core group of activists 
shrank in numbers. ‘The ambiguities in the division of Lcgnansie list eearerae on 
the areawide board, the local school boards, and the project's administrative 
staff were never satisfactorily resolved. The experience with the participation 
Side of the effort proved so Jeannie Re no elections were held in 1970 
even though the various board members had been elected only for one year terms. 

In November 1971, after the Office of Education had announced its termination of 
federal funds, elections were again held as part of a strategy to reverse the OE 
decision on appeal and convince the federal officials that a broad base of popular 
support existed in the community for the project. Despite the fact that the 
voting age was lowered to 16 and over, and 100 students were hired as "roving 
ballot boxes" to go around the neighborhood to collect votes, the turnout was again 
light. There was also a strong suspicion of irregularity in election administra- 
tion. At any rate, the Office of Education remained unmoved. 

Second, the project could present only slender evidence that student achieve- 
ment had significantly improved. There was some slight indication that the 
“cumulative-deficit" phenomenon sometimes observed in ghetto children had been 
partially reversed among fifth graders, and comprehensive reading scores for 
all grades showed slight gains. But the data were limited and slective, and 


did not constitute a powerful case. 
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Third, the project was unable to demonstrate that it had established an 
effective system of financial accountability. Although there was no indication 
of the spectacular breaches of the norms of fiscal regularity characteristic of 
the Morgan Project, Anacostia's management lacked professionalism in budgetary 
matters and gave no indication that it could meet minimum standards of financial 
paccountability in the foreseeable cre The HEW audit showing a misappropriation 
of $118,777 of federal funds for non-project purposes for a 6 month's period in 
1971 suggested the extent of the difficulties. The dependent relationship that 
prevented the development of meaningful autonomy and strong management was 
illustrated to the last when Anacostia had to ask for OE guidance in the prepar- 
ation of its appeal to the U.S. Commissioner of Education, Sidney Marland Jr. 

In December 1971, Commissioner Marland upheld Biswanger and the first major 
school demonstration project officially came to an end. 8 Marland compromised, 
however, to the extent of a vague promise that new funds would be available for 


another effort focusing on the same area under ' 


‘considerably more supervision 
from the Office of Education and.the D.C. school ee are The current Anacostia 
community school board could play an. active role in planning and giving support 

to the new project, but for the new effort, which Marland suggested might be 

the first of forty or fifty such efforts in other cities around the nation, "local 


ze The fate of the 200 parapro- 


involvement is the word rather than governance." 
fessionals in the project was unresolved, as was the exact operating responsibilities 
of the Office of Fducation and the D.C. school system. 

Despite much talk of "tighter controls" from the Office of Education and 
"strong management" by the D.C. school system, which would yet permit "local 
involvement," there was little indication that the basic problems with a peoreal 
Federal effort of this kind were resolved. While terminating the project, the OE 


officials nevertheless believed, in the words of Biswanger's staff memorandum of 


September 30, 1971, that the effort was "conceptually sound, well-planned and a 
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product of tremendous community Po see Hence the lesson was drawn that the 
Same concept should be tried again, in Anacostia and elsewhere, only with new 
personnel, more vigor, and larger funding. The reality is rather different: the 
goals of the project were too grandiose, the basic conception vague and unclear, 
and the inherent difficulties of a direct federal haere role in a neighborhood 


level project were not appreciated. 


Equalization 

Decentralization emerged as an issue in eee D.C. at a time nee 
rising frustration over the failure of desegregation efforts to hod ae meee 
education, especially for the poor and black students. In turn, as disillusionment 
grew with decentralization as a reform strategy, demands for equality in educational 
expenditures emerged as a major new issue. The new issue has served to weaken 
further the appeal of decentralization as an educational strategy, for strong 
eentral authority in the school system has seemed necessary to implement the 
requirements of equalization in funding. 

A suit brought by Julius W. Hobson, the original plantiff in the class 
action which led to the 1967 Hobson v. Hansen decision, crystallized the issue 
in the District.. The action was ana as an amended motion for both further 
relief and enforcement of the orignial Hobson v. Hanson decree. The decision, 
handed down on May 25, 1971 by Judge Wright,was one of the first in a series of 
Significant equal protection cases concerning public school acer Citing 
the dictum that "figures speak and when they do, courts listen," Judge Wright 
found that figures on pupil-teacher ratios, average teacher costs, and teacher 
expenditures per pupil in the predominantly white area of the city, west of 
Rock Creek Park as compared to the area east of the Park "make out a compeling 


prima facie case that the District of Columbia school system operates discriminatorily 


"52 


along racial and socio-economic lines. The court directed that "per pupil 


expenditures for all teacher's salaries and benefits...shall not deviate by more 


Mildew. gnini; 


geetsuvuh: 


the sible sed a se 
ite mS dPiv weyp 

BS bagieeg oye 2 thingne 

Qe deeqae PAP "resi Pay 

ME RE pI Eieiten Lornm 

© 36 edawesth)) 44 

a Gewpiond eiea £ 

3 PAGE eas Oo) tel doliv noiioz 

MOT.» teleserd os a: 

GAO Sporenwkoe baw ye ils 

| Ee ya BO gwHb bobrwo 

Seton Sunok> tay)» 

RP” des aai2ath oni) 

7 Seal? fect. bow 

| MD FOG Sets { berserxy 
BF 2A 4025) xor' 
Be Sion ent 

, bas letoo: gnosis 
# Lke w? semis hogee 


’ 
a oe 


5 


than 5 per cent from the mean...at all elementary schools in the District of 
Columbia school system." ‘The standard of per pupil expenditures for teachers’ 
Salaries was used because bine court found that it was impossible to equalize 
all school costs. Some variations in expenditures, relating to maintainance 
cost, the age and size of school plants and their cost of operations, rates of 
vandalism, and other factors, were truly beyond the control of the school system's 
managment, The court ordered an elaborate system of reporting to establish 
compliance with its decree. | 

The ruling illustrates the complexities in the effort tomhieve equality 
even within a single district. The concept of edie ey is difficult’ to defane 
satisfactorily. Recognizing this fact, the decision left room for exceptions 
to the standards in the case of educationally deprived, mentally retarded, 
physically handicapped, or other "exceptional" studentess- In the course of the 
lengthy process of argument and exchange of memoranda by counsel, Judge Wright 
repeatedly found himself in the position of having to arbitrate difficult questions 
of Pee eiernietaticn: which he sometimes resolved by "common sense” or 
by reverting to "straight forward moral and constitutional prbimciic Waa 
Unfortunately, "straightforward moral and constitutional arithmetic" does not 
always provide clear and unambiguous answers to difficult policy issues. The 
decision posed the problem of "leveling down” as against "leveling up”: would 
the Nene schools in the district be brought up to the level of the best schools, 
or would the equalizing process merely succeed in hurting the best schools? If 
the latter, would the flight of the remaining middle-class pupils from the public 
schools be hastened? There is little reason EO assume that the Congress or the 
District of Columbia city government would appropriate more funds for education 
so that the quality of the poorer schools could be upgraded without harm to the 
better schools. The possibility also exists that the equalizing requirement, 


on the assumption of fixed resources, could result in less compensatory funding 


to the most critically needy schools. 
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The opening of the school year.in September 1971 was delayed by one week 
as the school administration sought to comply with the court crder. After 
preliminary projections of ae District's elementary school enrollment, the 
administration shifted some ee hundred teachers within the system in an 
effort to achieve compliance. However, sharp disparities appeared between 
projected and actual enrollment when complete figures became available later 
in the fall. Dropouts in the middle of the school year further confused matters 
so that the teacher reassignments at ine start of the schoolyear did not 
achieve the intended effect. A review of the situation in February 1972 showed 
that more than half of the District's 136 elementary schools were not in compli=- 
ance with the court Briere In light of this evidence Julius Hobson was threat- 
ening to return to court for a finding of contempt, and to ask that the operation 
of the school system be turned over to an outside "master" or "czar" who would 


6 
yy School officials contended that it 


“run everything until it is in compliance.’ 
was impossible to keep the system constantly in compliance because too many 
changes were taking place. High-ranking school officials talked vaguely of a 
"nermanant floating pool” of experienzed teachers who would rotate in and out 
of schools across the city as one possible solution--hardly, it would seem, an 
ideal educational outcome. In the spring of 1972 the ultimate effect of the 
equalizing order could not be clearly foreseen. Hobson and school officials 
were attempting to work out an acceptable plan of compliance as an alternative 
to new court action. 

Although the full impact of equalization was unclear, the consequences 
as of spring 1972 suggested certain tenative observations. First, the order 
will likely have the effect of strengthing central management's role in the 
school system. Judge Wright's decision chided school officials for deficiencies 
in the information system required for effective management, and the data re- 
quirements implied by the court order seemed likely to give the Superintendent 


new leverage to implement his priorities. The teacher reassignments implied by 
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the court order weaken the individual principal's role in personnel matters and 
strengthen ane of the superintendent. Community preferences at the neighborhood 
and the individual school levels will become less important as the energies 
of central administration are devoted to Siete: standard District-wide guide- 
In the view of 

lines on pupil-teacher ratios and resource allocation./ Julius Hobson, 

the equalizing thrust might put an end to the talk of community control, for only 
a strong central, administration can devise and implement a workable program of 
allocating school resources ae across the District. Although he often 
railed against "unresponsive administrators," Hobson always believed that the 
function of citizen involvement was to force the professionals to do a better job. 
"I wouldn't know a good curriculum is it came up and hit me in the eye," he has 
Oe | In theory, equalization could be combined with local control (or widened 
community participation). But in practice fiscal control and policy esr 
have usually not been easily separable. As state legislatures around the country 
attempt to equalize Peer atbopeeigiens between school districts, for example, it 
is likely that the state's role as a educational policy-maker will become more 
impoiztant. As the arena of the conflict widens, the players in the game 
change. Professional educators, teachers unions, and other established interest 
groups will be the critical actors, with less of a role for neighborhood~level 
eitizen groups. 

Second, the judicial intervention in the school finance issue may lead to a 
series of legal and constitutional issues of even greater complexity than the 
"reapportionment thicket" of a decade ago. Judge Wright wrote a careful opinion 
rejecling eri ad contention that all school costs should be 
equalized on a per pupil basis, but this and other rulings across the country 
seemed to provide a basis for further challenges both as to the scope of public 
expenditures requiring equality and the geographical unit involved. Quality 


could be asked of other school costs, of public services other than education, and 
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this would pose formidable problems for utd cia judgment. "Equality" could 
require compensatory treatment for the poor taxpayer or special privilages for 
the rich taxpayer under various reasonable assumptions. The schools of the 
District of Columbia might be considered to require equality with the outlying 
suburbs in a metropolitan system of school finance. 

The effect of the equality rulings on past desegregation efforts remained 
one of the most difficult questions. Judge Wright was prominently identified with 
the cause of desegregation since the original Hobson v. Hansen decision, but now, Mm 
paradoxically, might his new ruling signal the abandonment of desegregation in 
favorserstiscal equality between segregated schools? The Nixon administration an- 
nounced in the spring of 1972 that it sought "equality auéepren"*tand “equal 
educational opportunity” within the context of a "neighborhood school spatenver cor 
Should the Supreme Court and other federal courts accept the goals set forth 
by President Nixon, the movement to achieve fiscal neutrality fie Cee to 
end the thrust toward desegregation which marked the era of judicial activism in 


the past two noendeston 


Summary 


In some ways, the educational politics of Washington, D.C. has seemed 
to reflect the broad trends in the country as a whole over the past decade. 
First there was a period marked by a preoccupation with desegregation efforts. 
Then as the end of legal segregation failed to achieve integration or quality 
education for poor black children, the demand grew for wider citizen participation 
and "control" of local schools. But control over unequal resources seemed a 
bad baragin, and attention focused on equal opportunity and fiscal neutrality in 
systems of school finance. As part of the latter phi there was a shift in 
emphasis away from attacking the idea of professionalism and toward holding the 


professionals "accountable," measuring performance, and securing quality education. 
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The special elements in the District's situation, however, should not be 
overlooked. «The absence of local self-government, the central city's declining 
and changing population, al the ubiquitous prepencerct the federal government 
will continue as distinctive uelnentes in local affairs. Events in the District 
will continue to mirror high-level shifts in policy of executive officials and 
be shaped by the suspicions of hostile congressional committees. It would also 
be misleading to think of desegregation, acceneeaee ca and equal educational 
opportunity as separate and Faecant aaone stages. The slate is never wiped clean 
in history, and in fact there is a considerable overlap in the policy objectives 
and administrative practices pursued in the three phases. The present agenda of 
educational politics in the [istrict consists largely. of efforts to sort out 
the conflicts, ambiguities, and linkages among desegregation policies, community 
involvement, and the objective of fiscal equality. Desegregation, while it is no 
longer as salient an issue as it once was in view of the overwhelming black school 
population in the District, has not been abandoned as a policy goal, especially: 
onecne. bart of ee highly educated and upper-income blacks who live in Washington's 
integrated upper-class society and form part of the city's natural aristocracy. 

Decentralization, although not in the original community control version 
such as in the Morgan or Anacostia schools has retained wide appeal among parents 
and has been officially endorsed by the school administration. Hugh J. Scott, 
the new black superintendent of the D.C. school system, announced his opposition 
to the concept of community control not long after assuming office. In his 
view community control would be "the worst thing that could happen to the city 
school system." There should be 

more community involvement in the schools, but not control. 1 
don't support having local school boards across the city. I 
don't want enclaves of weakness and strength where the strong 
get stronger and the weak weaker. The school system is so 


disorganized and divided now that we must pull together. (The 
School System) needs strong leadership from downtown. 
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In May 1971, Scott Benet his proposal for administrative decentrali- 
zation within the framework of an overall reorganization of the D.C. school 
system, Ol Essentially Scott's strategy was to submerge the decentralization 
proposal within the broader framework of a reorganization that would strengthen 
the superintendent's budgetary and managerial powers. Community involvement in 
the schools in theory would increase, though within the context of citizen access 
to a strengthened and more efficient school bureaucracy. 

The goal of equal educational opportunity has added a new challenge for 
school officials. Although in some ways the court order might be seen as working 
against both the goals of desegregation and of decentralization, it is Superin- 
tendent Scott's policy that the various objectives are compatible and igald each 
be vigorously pursued. Added to this complex mixture is the concept of "quality 
education,” which has been variously interpreted as either a synonym for equal 
opportunity or a revival in disguised form of the old system of "ability grouping” 
ruled unconstitutional in the original Hobson v. Hansen decision. The D.C. school 
system, like most other big-city school sym faces a fiscal crisis. The 
problem is made especially acute by Gecliniaemec ool enrollments and Congress’ 
determination to check peer teine COStS Ole DsC. DULL C Services. 

Superintendent Hugh J. Scott, faced with an unenviable task, has brought 
an energy and leadership to the school system that has not been in evidence since 
the departure of Carl F. Hansen in 1967. Scott has spoken at hundreds of com- 
munity meetings, building a constituency and giving a visable presence to the 
school cause. He has succeeded in breaking down some of the poor blacks’ suspi- 
cion of the upper-class black establishment and its domination of the District's 
school system. At the same time he has appeared "safe" to the middle-class, 
revising the Clark plan for improved reading in District schools, for example, 
to make it more acceptable to the Washington Teachers Union and parents with 
above average children. Scott has appeared to be an example of a new breed of 


big-city superintendent--the educator-politician--who functions something like 
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a mayor. His critics contend meee Hews too much the politician, evading 

issues, postponing hard choices, and blaming others for his own failures. But 

if reasonable progress is to made in coping with the massive problems of the 
Washington school system, the skills of the gifted politician will surely be 
essential. Scott is perhaps more strategically roeoned to exercise leadership’ 
than any of the strong figures who have influenced educational politics in the 
District in ene recent past. Mrs. Anita Allen, Judge J. Skelly Wright, and 
Julius W. Hobson all exerted their influence indirectly and through parttime 
involvement with the school system's problems. The problems have continued to 
grow more serious. The financial ose has deepened, the middle-class migration 
to the suburbs has continued, pupil performance has continued to lag while 
demands on the school system have risen. Whether the D.C. public schools will be 
a "showcase" for the nation or a source of national embarrassment will depend. 
partly on forces external to the system, but strong leadership within the 


system is urgently needed and overdue. 
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Footnotes 


ee) Except, since 1968, the citizens of Washington, D. C. have voted for 
the D.Ce Board of Public Education, as provided by Public Law 90-292, 90th Cong., 
H.R. 13042, April 22, 1968. 


2.) Reorganization Plan No. 3 of 1967, 81 Stat. 948 (1967). President 

Johnson decided to submit the basic structure of the reform proposed to Congress 
as a reorganization plan rather than as legislation as a means of by-passing 

the House District Committee. See Royce Hansen and Bernard H. Ross, Governing 

the District of Columbia: An Introduction, Washington Center for Metropolitan 
Studies, Washington, D.C.47. 16. the major study of. the politics of Washington, 
D.C. is Martha Derthick, City Politics in Washington, D.C., Cambridge:, Mass. 

and Washington, D.C.: Harvard-MIT Joint Center for Urban Studies and the 
Washington Center for Metropolitan Studies, 1963. The striking characteristics 

of the local government of Washington, D.C. is its domination by the U.S. Congress. 
In some ways the authority of Congress over internal administrative affairs of 

the capital city resembles the power exercised by the central governments of 
unitary nation-states over their cities. See, for example, Samuel J. Humes and 
Fileen Martin, the Structure of local Government Throughout the World, the Hague: 
Martinus Nijhoff, 1961 pp. 1-2, 31-50; R.M. Jackson, the Machinery of Iocal 
Government, London: MecriLlan: and Co., 1968, pp. 16- 16; and j further studies 
cited in Hansen and Bernard Ross, op. cit., p. 2, 


3.) See James S. Young, The Washington Community, New York: Columbia 
University Press, 1966, pp. 13-16. 


ee) See Derthick, City Politics in Washington, D. iC) DD. 169-178, for an 
analysis of the Nomi rule" controversy and the sources of support for and 
opposition to the idea. 


a) The kinds of intervention are legion, and Gongressmen may intervene 
whenever they see political advantage to be gained back home by attacking 
impropriety, waste, or inefficiency in the administration of D.C. affairs. 

On a recent trip to Washington, for example, one of the authors observed 

that Senator Hiram Fong (D, Hawaii) had gained some favorable press attention 
by attacking the excessive use of limosines by D.C. officials. More to the 
point for our purposes was the 1970 investigation by the House District 
Committee into alleged "radicals" in the D.C. educational system. A report 
was prepared, Investigation and Study of the Public Sehools of the District, of 
Columbia, report of the Committee on the District of Columbia, House of 
Representatives, H.R. 91-1681, 91st Cong., 2nd sess., Dec. 8, 1970., 
submitted to the Committee aes the Whole House and ordered to be printed. A 
ACIU suit later blocked distribution of the report on the grounds that the 
publication of ae erent on fhe era the-publication-of the names 

of individuals labeled as "radicals" was a denial of constitutional rights 

of due process. 
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Page 2 Footnotes 


an 

ow) There has been, however, /increase in black migration to the Washington 
suburbs in recent years. The black percentage of the Washington metropolitan 
area increased from 6.1 to 7.9 percent in the census period from 1960 to 1970. 
The great shift of blacks to the Washington central city began in 1920--at which 
time the District and the suburbs were each approximately one-fourth black. 


ria lawrence Feinberg, "Years Bring Change to Dunbar High School: ‘Black 
Elite' Institution Now Typical Slum Facility," the Washington Post, 


pe, Lloyd E. Bauch and J. Orin Powers, Public Education in the District of 
Columbia, Staff Study No. 15. prepared for the President's Advisory Committee 
on Education, Government Printing Office, 1938, pp. 7-8. 


9.) See Derthick, City Politics in Washington, D.C., pp. 212 ff. 


LO.) Named for Professor Emeritus George D. Strayer, Columbia Teachers College, 
who conducted the survey, as summarized im Derthick,op. cit., p. 2le. 


LAG eaeia ep VoL. 
re.) Hansen and Ross, op. cit., p. 18. 
1) The oppo 


ih.) See Toward Creating A Model Public School System: <A Study of the Washington, 
D.C. Public Schools (the “Passow Report"), A. Harry Passow,Study Director, 
Columbia Teachers College, New York, September 1LOG7 pp ipaolG le eer Cnick, 
Dower wae. e2e preporte boat l4,533 white D.C. childrenjar om Cerover 
1959 attended private or parochial schools inside or outside of the 
District. 


Loe Hanson and Ross, op. cit., p. 19. 
Leys) Hobson v. Hansen, 269 Fed., Supp. 410 (1967). 


Te) On the role of law generally in social change, see Frederick M. Wirt, 
Politics of Southern Equality: _law_and Social Change in a Mississippi County, 
Chicago, Aldine Publishing Co., 1970. Wirt's conclusions regarding the effective- 
ness of law as an instrument of education change in Panola County have relevance 
for Washington, D.C. Wirt notes Cp. ease “thus it is that, compared to the 

vote, educational changes have been few under the force of law. A decade of 
judicial enforcement after 1954 produced only minute change." 


Loe Toward Creating A Model School System: A Study of the Washington, D.C. 
Pubiiceochools,: p. 15. 


19.) Ibid. 


20.) The court in Hobson v. Hansen noted the possibility of achieving inte- 


gration through consolidation of the District schools with surrounding suburban 
school districts. 


Miele 
40 (4% a 


ag 
\etaera TC 7 
a me fe 


pics cert Pra Mee “4 


ae ribs. 


; 


page 3 Footnotes 


Blin) There are some instances of metropolitan cooperation in providing 
public services, but these are principally in the area of "hardware" rather 

than "software" government functions. A Metropolitan Washington Council of 
Government was formed in 1968, but has taken only limited steps to date to- 

ward area-wide coordination of government functions. ‘See Hanson and Ross, 
Governing the District of Columbia, p. 26, and on the earlier efforts inmetro- 
politan cooperation, see Derthick, City Politics in Washington, D.C., pp. Zo) gales 


ea) Daniel P. Moynihan, Maximum Feasible Misunderstanding, New York, Free 
Press, 1969. 


23.) According to one estimate in 1968, 98 percent of the parents whose 
enildren attend the Morgan schcol are black and 80 percent are poor. Morgan 
Community School: Annual Report to the Community, 1967-68 School Term, mimeo 
publication of Morgan Commnity School Board, 1960; Dp: ©, The main published 
accotents of the origins of the Morgan experiment 4nclude Arthur D. Little, Inc. 
Urban Education: Eight Experiments in Commmity Control, Report to the Office 
of Economic Opportunity, October 31, 1969; Paul Lauter, "the Short Happy Life 
of the Adams-Morgan Community School Project," Harvard Fducational Review, 
Spring 1968; and Lawrence Feinberg, '' Experiment fades: Morgan School Goes Con- 
ventional," the Washington Post, July 6, 1971. Our account draws on these 

sour ces plus interviews. 


pies) Arthur D. Little, Inc. Urban Education: Eight Experiments in 


Community Control, A Report to the Office of Economic Opportunity, October 31, 
1909, Pp» GO. 


ou.) Morgan Community School: Annual Report, 1007-6, DR. 5 


265) Ibid. This is the view of events from the perspective of the Morgan 
Community Board. The Antioch view is rather different. As explained by Paul 
louter in "the Short, Happy life of the Adams-Morgan Community School Project," 
cited above, the reason for seeking delay stemmed from the basic unwisdom of 
lauching full-scale into the ambitious effort without adequate preparation. 

See Lauter, op. cit., pp. 239-27. 


ey) Quoted in Feinberg, "Experiment Fades," the Washington Post, July 6, 
19715 ; 
28.) Tbid. 


29.) "Morgan School Plan Called a Failure," the Washington Post, May 16, 1968, 
quoted in Eight Experiments, op. cit., p. 100. 

30.) Ibid. 

Base} The Corporation Counsel was gotten around by his simply not being 


asked to rule on the agreements in question. A similar agreement was subsequently 
approved. between the Adams Community Board and the D.C. school system. 
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32.) In 1971 the Morgan School received more government and private foundation 
grants than any other school in the city. It also ranked in the top fifth 

among all city elementary schools in spending from the regular budget. Before 

the community control experiment, spending per pupil at Morgan from the regular city 
budget was much below the city-wide average. From 1968 to 1971, the school 
received $440,000 from the federal government, mostly in direct payments, bypassing 
- the D.C. school board, for an elaborate Follow-Through Program for kindergarten, 
first and second graders, with $231,000 scheduled for 1971-72 under the Follow- 
Through grant. Morgan has also received about $100,000 from foundations, the big- 
gest donation being $60,000 from the Ford Foundation. 


33.) Grant McConnell, Private Power and American Democracy, New York, Alfred 


a rarer Pe enero ea 


AvehnGDL. 61 Oe mcs 1 presents an extended discussion of the politics of small 
constituencies such as town meetings, school boards, village councils, which 
typically. display oligarchical characteristics, factionalism, and lack of orderly 
articulation of issues. 


3h.) Statement of Jeanne Walton, member of the Morgan Community School Board, 
at a meeting of the Board and staff of the Morgan Community School, Wednesday, 
March 25, 19770, mimeo, 


35.) Confidential interviews. 
36.) Quoted in Feinberg, "Experiment Fades," The Washington Post, July 6, 1971. 


37.) 


38.) Feinberg, “Experiment Fades," the Washington Post, July 6, 1971. 


39.) Quoted in Ibid. 


hO.) Comment at Williamsberg, Va., Conference of the Anglo-American Project on 
Accountability, sponsored by the Carnegie Corporation of New York, September 2-5, 
1971. Staats put the figure at ten states with acceptable audit systems, and 
indicated that most municipalities in the nation do not have financial management 
systems that are minimally acceptable. 


41.) Based on Feinberg, op. cit., and on confidential interviews with officials in 
the D. C. school system. 


42.) Interview, Washington, D.C., March 1, 1972. Earlier Scott had taken a strong 
position against new community control experiments in the school system. See below, 
PP. 


43.) Martha Derthick, "Defeat at Fort Lincoln," The Public Interest, 


44.) President's Message on the District of Columbia, 4 Presidential Documents 498, 
502-03 (1968). | 


45.) Documents obtained from L.B.J. Library, Austin, Texas, courtesy of 
Lawrence Feinberg, the Washington Post, who kindly gave us access to his file on 
Anacostia. 


46.) Letter from Harold Howe to Congressman William Natcher, April 1, 1968, 
reprinted in the documentary file of the Anacostia Community School Project 
Appeal to U.S. Commissioner of Education Sidney Marland, Jr., copy obtained from 
Anacostia project offices. 


47.) Staff Memorandum on Overall Assessment of Anacositaa Project With Recommen- 
dations for Action, September 39, 1971, by Robert B. Binswanger, in Anacostia 
appeal documents. 


48.) An elaborate campaign, including the use of "mau mau" tactics against 
Binswanger at a neighborhood meeting where he served as the federal "flak-catcher", 
failed to move Gommissioner Marland. Confrontation tactics seemed to have little 
effect at the federal level. Nixon administration officials, despite their 
embrace of the rhetoric of decentralization, have been much less inclined to 
accept the legitimacy of neighborhhod groups as participants in the educational 
policy process than their predecessors in the Office of Education. Remarks by 
Harold Howe, Participation and Partnership, before the annual meeting of the 


enna 


ee 


Council of Chief State School Officers, Salt Lake City, Utah, Nobember 18, 1968, 

reflect the enthusiasm of Great Society policy officials wxkk the participation 
ic BREXRBITERASE ; ; sue, , an a ; 

ethic and contrast sharply with the prevailing cautious view of the Nixon 


Aamipis Cats oll. 


49.) Bart Barnes, “Anacostia to Get New School Plan," the Washington Post, 
January 7, (9/2. 


SOR bid, 
hint A Bin us (t Jit ay t 
51.) Civil Action No. 82-66, U. S. District Court for the District of Columbia. 


The leading cases include Serrano v. Priest, 5 Cal. 3rd 5845.96 Se Calc Rptr. 601; 
487 P. 2md 1241, decided ty the Supreme Court of California on August 30, 19/1; 
Van Dusartz v. Hatfield, 334 F. Supp. 8/70, decided October 15, 1971 by a Federal 
district judges; Rodriguez v. San Antonio Independent School District, 40 Law Week 
2398, decided by a three judge Federal District court on December 23, 19/15 
Robinson _v.Cahill, 287 A. 2nd 187, swxisws in thw Aupwéefoe-Xeter od New Jersy 

on January 19, 1972; and Spanno_v. Board of Education, 40 Law Week 2475, decided 
by a State judge of the Supremee Court of New York on January Lol OJ.) Bani er 
school finance cases, McInnis v. Wilkerson, 293°F. Supp. 572,~amed affd. Mem. sub. 
nom. as McInnis v. Ogilview, 394 U/ S. 322, and Burrus v. Wilkerson, 397 U. S. Ak, 
involved arguments made by plantiffs asking Federal district courts to determine 
rhw “educational needs" pf stidemts. These cases present a somewhat conflicting 
precdeent in that they upheld state legislation and reflect a policy of judicial 
non-intervention. For a review of the cases, see Richard Pious, "The Judiciary 
and Public School Financing," Current History, 

See also "School Finance Litigation: A Strategy Session" in 2 Yale Review of Law 
and Social Action (1971). 
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52.) Hobson v. Hansen, May 25, 1971, at 7. In the area west of the Park the 
elementary school population was 74 percent while 98 percent black in the area east 
of the Park. 


53.) Ibid., at 30. On the various meanings of "equality," see John Coons, William 
Clune, and Stephen Sugarman, Private Wealth and Public Education, Cambridge, 
Harvard University Press, 1971, pp. 


54,) Hobson v. Hansen, at 23. 


55.) Irna Moore, “Many Schools Violating Order to Equalize Spending on School 
Faculty," The Washington Post, February 24 1972. The school system had apparently 
succeeded, however, in "leveling down" the twelve elementary schools west of 

Reok Creek Park, for as a group those twelve @lementary schools now showed per 
pupil expenditures one percent lower than the rest of the city as a whole and 

only three per cent higher then those in Anacostia. The schools out of compliance 
seemed to show no gepgraphic pattern. 


EG.) Tbid. 


57.) Interview with Julius W. Hobson, Director, Washington Institute for Quality 
Education, Washington, D. C., February 29, 197e. 


58.) President Nixon's message to Congress outlining a legislative proposal 
for a moratorium on busing is excerpted in The New York Times, March 17, 1972 


59.) See Pious, Opesciea, pp. 
60.) Quoted in The Washington Post, March 2, 1971 


61.) Proposed Administrative Reorganization of the D.C. Public School System, 
A Report by Superintendent Hugh J. Scott,, May 5, 1971, mimeo. 


DRAFT PAPER 


WASHINGTON INSTITUTE FOR QUALITY EDUCATION 


THE PROBLEM 


e « « The Nation in abolishing Negro Slavery merely released the 
Negro into the bondage of an informal social and economic caste 
system, cemented together by bias and discrimination. Despite the 
revolution of the last 13 years, these attitudes remain distress- 
ingly pervasive forces in race relations even today. What is meant 
to be Negro in America thus becomes a psychological fact in the 
daily lives of Negro children, who are the heirs and victims of 
these traditions of prejudice, significantly influencing their atti- 
tudes toward study and education; understandably, in their view, the 
predominantly Negro school is part. of a history of exile and bondage. 
And Negroes read in the eyes of the white community the judgment 
that their schools are inferior and without status, thus confirming 
and reinforcing their own impressions, Particularly this is true in 
Washington where the white community has clearly expressed. its views 
on the predominantly Negro schools through the behavior of white 
parents and teachers who, the court finds, in large numbers: have 
withdrawn or withheld their children from, and refused to teach in, 
those schools, 


In an environment defined by such unhealthy attitudes it should not 
be surprising that the predominantly Negro schools show a pronounced 
intrinsic tendency to slide into pathology and hopelessness. This 
of course affects the schools! teachers of whatever. race whose own 
demorilization and low expectations, communicate back to the children, 
contribute further to the schools! social disintegration in a vicious 
though understandable circle,!'* 
DECLARATION FOR POSITIVE ACTION 

In order to ensure the right of each and every child in the 
District. of Columbia to a quality education, the I.Q.E. hereby 
pledges itself to work unceasingly toward these objectives: 
BOARD OF EDUCATION 

To elect a Board of Education that is fearless in its zeal to 

Schoo| 

improve. the Paap e ey, Sye bens and that is qualified by evidence 


of prior commitment to and belief in all of the children in the 


system with emphasis on poor children and black children, with the 


*Source: Judge Skelly Wright's decision of June 19, 1967 in the 
Hobson vs. Hansen School Case, Civil Action 82~66, pp 24-25, 
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educational ea of each child as the prime and central 


concerne 


Recommend 
Disapprove 


To support. community and Board of Education control of the schools. 
The basic policy of the Board must be geared to quality education at 
any cost. This policy may mean a confrontation with the U. S. Congress; 
however, the policy of the Board mist be full speed ahead. without 
equivocation and compromise. 


Recommend 
Disapprove 


To have the Board employ four full-time staff persons who will 
directly serve members of the Board of Education as specialized 
Administrative Assistants. The first person so employed will be 
assigned to continuously monitor the enforcement of the laws of the 
District: of Columbia as they relate to the public schools and 
regularly report to the Board on the implementation of the court 
orders. 


Recommend 
Disapprove 


SUPERINTENDENT OF SCHOOLS 
To work for the appointment of a superintendent of schools who 
is visionary, creative, aggressive, educationally innovating by 
prior example and totally committed to the development of a new 
educational approach for the children of the District. of Columbia. 


Recommend 
Disapprove 


TEACHER TRAINING 


"og support immediate teacher training reforms in all District 


of Columbia colleges that have teacher education progrems and to 


yetolrro 


~ 3 = 


insist that the Board of Education adopt a policy of refusing to 
hire teachers who are not products of reform-oriented teacher 
education programs, including the placement of qualified B.A.'s in 
the school system as regular teachers on the basis of a specialized 
Board run program. 


Recommend 
Disapprove. 


To expand the utilization of teacher~aides on a District-wide 
basis to support the existing teaching staff and provide individual- 
ized assistance where necessary; and to increase the use of qualified 
part-time teachers for special instruction. 


Recommend 
Disapprove 


To concentrate teacher in-service training along lines of 
raising the expectations of the teacher, Most of the failures of 
the ghetto teacher to believe in the child. Many educational inno 
vations cost more in both time and money than inducing teachers to 
expect. more of "disadvantage i" children, The value of this approach 
has been dramatically indicatea in a controlled experiment in a 
San Francisco elementary sciool* and in the Banneker School in St, 
Louis. 


Recommend 
Disapprove 


SCHOOL BUITDINGS 
To encourage and support innovative physical plant changes 
including new architectural designs and programs for new buildings, 


renovation of existing buildings and utilizations of non-educational 


*Scientific American, Vol. 218, April 1968 "Teacher Expectations 
for the Disadvantaged." 
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buildings in the community that can be converted to educational 


centers, 


Recommend 
Disapprove 


To have the Board utilize the central school as a "resource 
center" and promote the establishment of a series of educational 
centers located in store fronts, apartments, and office buildings as 
long as needed, The need for these smaller units is based on over 
erowded schools and the need to attempt to work with children and 
youth in their own environment utilizing the school plant as a 
resource center rather than, the only recognized center of learning, 


Recommend 
Disapprove 


ADMINISTRATIVE CHANGE 
To work for a complete overhaul of the personnel of the D. C. 
School System. ‘This means the decentralization of the central 
office and the early retirement, removal and transfer of personnel 
who are not willing to work wholeheartedly for immediate educational 
reform including: 
1. Complete integration 
2. Massive retraining and innovative in-service training 
through very specific programs outlined by the Super- 
intendent and approved by the Board of Education. 
3, Rating by pupils and parents as well as supervisors 


and community involvement on an active scale in their 
"school commmnity." 


Recommend 
Disapprove 


CURRICULUM REFORM 
To encourage and support immediate curriculum reform at every 
level of the school system--using the needs of the children as the 


basis for selection and utilization of educational materials and 


‘* ot ay a ee 
- i 7 } ce es 
fsnottaoubs of rotors 
a io 2 
ee ena | 
* eomsoaer" 8 ae fonsion feretaoe | | tit eved of ’ 


fenottsoube “Xo. cotta & to sit0 oy ‘some bie’ "“zetass 
in 


a8 egathtivd softto bas . fe mies 10 2 riche nk fetseot ereteoe 


“T8vo M0. pene ak -ad bei coltane& sent ot bobseit ap anol 


‘bas pense it tw arew ot nae out fixes efoodon hobvoro 


| 8 es taelg Loorfoa edt webanthtw Ite o aaa 9 myo etocd at dtvoy 
, *Biintsel to tetas ben tog tale, . Pastel Toltet hitens peers ' 
a “2 ppematsoak - : 
stein SUOT TOOL k ! Ne 
SOWAHO AVI TARTS TUINCA 
0 .2 eit to aakcieae anit to: Sacheave et 9qno9 & tot xrow of 


| | Levinas adt ‘to nobtoatloanesah eal exten eit “ymeteye Loode? 


femioereg to *etenert poe . : E _taanrttt oz yltes edt bas goLito 


sion ot pakiite don ers ofiw 


to 
w 6a ‘sy 
i As 


ae (abby tons mrotas 


; Leno itsombs atetbeniat rot X 


pee : 4, : ‘ mae . - 
pea a a ‘ goktexged ci, et qm? af 
Y see rites 


. Bitintiers cotvissant ovis ; ne Be ‘a ton evkpeilt oS 
stteque ent yd benkituo aus: ie thoeqs yrev favors 
Motteasha to orasot ati ca ave gue je baw tnebaetat 


: eioeivisouea us itew es of “c 
‘tired? ot efsoa “i ts ; 
ae ) 


: Be }, 
o¢-6¢ - 


3 


| Sromrooed 

Sven Wc ae x. SVOIggseLa | 
> . : sd 
: : Ytevs ts stotet mulvor 


mat ws GempO be ett el 


Gere < a7 mr, Ay i 


aids. 


Reconnend 
Disapprove 


fo support the hiring of a maximum number of new reading special— 
ists--who will receive intensive specialized training geared to 
specific reading problems of Washington, D. C. with a moratorium 
on all group or individualized standardized tests for a two year 


period. 


Recommend 
Disapprove 


» a 


EXPERIMENTAL EDUCATTONAL PROJECTS 

To evaluate the increasing number of special experimental pro- 
jects proposed and presently financed. through private and public 
funds. Projects which do not meet the following criteria will be 
rejected or discontinued, 


1. Will (does) the cost of the experiment foster expenditure 
inequities within the school system? 


2, Can the experiment be expanded to the whole. school 
system within a reasonable time? 


3. Has the experiment been tried successfully elsewhere, if 
so why can it not be adapted to all D. C. public schools? 


4, Has there been an examination or study of these existing 
experiments in other school districts, if so, which ones 


appear to be adaptable to the entire D. C. public schools 
without costly models? 


Educational experiments have been carried out in center city 
schools throughout the United States. These experiments have on a 
whole failed to improve the quality of education for the vast. 
majority of the center city school children. At the same time they 
have been costly and have contributed to the existing inequity that. 
prevails in average expenditures per pupil within individual center 


city school systems. 
Recommend 


Disapprove 
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NEW SCHEDULING 


To develop a new scheduling system that will keep the schools 
open on a year-round basis. The new Scheduling will actively seek 
to develop a greater flexibility for Specialized experience on col- 
lege campuses, in youth Calps, in special work study programs, foreign 
countries, and exchange programs in the United States for all children 
at least: every other school year. 


Recommend 
Disapprove 


The Board of Education should recognize that the educational 
responsibilities are not limited to the age group of 5 - 18 years, 
but that it is responsible to the entire. community. 


Recommend 
Disapprove 


STUDIES 

To recommend against future studies of the total D. C. school 
system/ These studies cost up to $250,000 and have not resulted in 
any effective or creative program changes. 


Recommend 
Disapprove 


TWO _YEAR GOAL 

To work for the implementation of the above changes through 
official policies of the elected Board of Education and an immediate 
program of implementation of all policies with a deadline of February 


ee Oil 


Recommend 
Lisapprove 


Tina Lower 
Chairman 
8/21/68 
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OTHER PROCEDURES TO RELIEVE OVER-CROWDING OR ACHIEVE INTEGRATION 


There are many procedures used in various urban centers to relieve severe 
overcrowding, and/or to bring some measure of racial or socio-economic integration 
to public schools, The following descriptions are not an evaluation of any of these 
programs, They are simply offered for your consideration and discussion today. 


1. Voluntary Transfers. Un er this plan, pupils from overcrowded schools are 
transferred by the school system to an under=capacity school in another section of 
the city, Such transfers are voluntary, with the permission of the parents, and 
transportation is provided by the city. 


2. Free Choice ~ Open Enrollment. Pupils in a predominantly Negro school are 
given the opportunity to enroll in predominantly white schools. The percentage of 
minority group pupils in the receiving school is maintained below 40%. In recent 
months, this plan, operating in New York City, has been altered slightly to en- 
courage "reverse open enrollment" i.e, pupils from a predominantly white school 

are encouraged to transfer to a predominantly Negro school. I _ all cases, the costs 
of transportation are borne by the city. " 


3. Suburban-Urban Interchange. This very new idea is being tried on a limited 
scale in several urban centers: Boston, Rochester and Hartford, Other cities are . 
trying it on a limited one to one basis for a few weeks at a time, Successful 
implementation requires a high degree of cooperation between separate school systems, 
At aig no such exchange has crossed state lines (as such a system would do 
here, 


4. Educational Parks, With one possible exception, in the NE, it would be diffi- 
cult to establish an educational park in the immediate future in the District, 
This concept should be thoroughly considered in any future building plans for 
schools in the District, An educational park brings together a large number of 
pupils from pre=school through high school on a single campus or site. There are 
many such plans and proposals available for study and consideration. 


5« Education Complexes. An education complex is a group of schools, elementary, 
and junior high, feeding into a single high school. A complex could easily be 
established with Western, Francis, Gordon and Jefferson and the feeder elementary 
schools, Official recognition of such a complex would permit a thorough prepara- 
tion of younger pupils for eventual enrollment in Western, Some stability would 
have to be brought to the feeder schools, along with an assurance that attendance 
in the feeder schools would be followed by enrollment at Western in order to make 
the plan work, 


6. Princeton Plan. There are many variations to this proposal which basically 
changes the makeup of an existing group of schools, As applied to the Western area, 
the plan would call first for the designation of Western and its feeder schools as 
an education complex;. second, Gordon would become the 9th grade school because its 
nearness to Western would permit more articulation between Western and what, after 
all, is the first year of high school. Francis and Jefferson become combination 
7th and 8th grade schools, There are many educational justifications for separating 
7th and 8th graders from more mature 9th grade students, There are approximately 
2300 students in the three junior high schools at this time, Dividing them in 

this manner would have to be worked out in keeping with the capacity of the three 
schools since Jefferson is somewhat smaller than the other two, Transportation 
offers no serious problems since students SE, SW and lower NW could easily be 
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enrolled at Jefferson, while studetits~feom Cleveland Park, Mount Pleasant and other_ 

NW neighborhoods. could be enrolled at Francis —““Pinelly,the.plan_cquld sase-sems=—~ d 
what over~crowding at Western, since students enrolled at Western who are taking 
first year courses, could attend those classes at Gordon. 


ee 


7. Magnet Schools-Consortiums. Schools located relatively near each other could 
be designated as "magnet" schools, with an assigned specialty for each one, Stu- 
dents enrolled at one school would be encouraged to attend magnet classes at a 
nearby school for a portion of the day, For this area such a plan could include 
Coolidge, Roosevelt, Western and Wilson. Each school would be assigned a major 
interest area, such as foreign languages, social studies, science and math, creative 
writing, drama and graphic arts. Students who enroll in the program could go 
directly from home to the magnet school for an extended class period, either daily, 
three times weekly, or twice weekly. At the end of the designated time, buses 
provided by the school system, would transport the student back to his home school 
for afternoon work and extra-curricular activities. In this way, students from 
these four schools would have an equal opportunity to enroll in claases,.,.the 
demand for which might not justify establistment at each school, A similar plan 
could opsrate as a Central Consortium, with Dunbar, Cardozo. and McKinley; and as 
an Eastern Consortium, with Anacostia,-Ballou,-Spingarn, Eastern,. and the planned 
school for Northeast, 


™ 


8, Temporary Measures, Since the completion of a new high school in Nortreest, 
scheduled fo 1970, may bring the need for further boundary changes at that tine, 
some thought might be given to methods of easing over~crowding as it now exists, <~_ 
particularly at Western, The establishment of mobile classroone beside, or on the 
property, of all District high schools this fall, could bring a great measure of 
relief to these schools, and would permit students who wish to do sco, to remain st 
their neighborhood high school, assured of a seat, a classroom and a veacher. \ 
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WASHINGTON INSTITUTE FOR QUALITY EDUCATION 


Proposal 


PLANNING FOR EQUITABLE DISTRIBUTION 


OF SUPPORT TO PUBLIC EDUCATION 


April 19, 1973 


en, 


La ay 
peor. 


ig ee te Tepe 


ond 


PURPOSE 


Two most dispiriting influences are now at play on the scene of 
American public education. The first is Christopher Jencks! enuncia- 
tion-from-on-high that one's life die is cast in the socio-economic 
environment of one's birth, that the process of public education can 
have no significant improving effect on career development thereafter. 

The second is the recent Rodriguez decision of the United States 
Supreme Court, wherein we are informed that equal access to sean ebieuio cal 
opportunity is not necessarily a fundamental right of the American 
citizen, past decisions of the Warren Court notwithstanding. 

Encouraged by Jencks, empowered by a Supreme Court now dominated 
by a bloc of Justices kindred to its purpose, the Nixon Administration 
moves ahead to dismantle Federal support programs in the field of edu- 
cation. Local jurisdictions continue with impunity, even an officially 
clear conscience, inequitable allocation and support practices born in 
earlier times of sanctioned bias against the disadvantaged. Poor 


people -- of all races, creeds, colors -- are the inevitable victims 


of this deterioration in American leadership. 
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The Washington Institute for Quality Education (WIQE) -- Julius W. 


Hobson, Director -- therefore submits this request for a planning grant. 


Our purpose is to set out a research approach that can be expected to 


develop a body of statistical analysis to counter the negative and dis- 


couraged trend of current action on public support for education. With 


recorded experience since 1966 issuance of the U.S. Office of Education's 


Coleman Report and demographic and economic analysis derived from the 1970 


Census now fully available, it is felt that more realistic evaluation of 


educational progress and potential can be derived than has heretofore been 


available, Essentially, the need is ‘to demonstrate that legally and humanly 


unacceptable inequity exists in the allocation of tax-derived resources to 


public schooling, and that such inequity contributes to unfair situations 


conducive to development of the Jencks doctrine. 


(Julius -- two paragraphs on why Jencks is attackable) 


(Higgs -- two paragraphs on why Rodriguez is attackable) 


Further, it can be hoped that a sufficiently strong and persuasive 


research effort will provide substantial ground to overturn, or skirt. 
the Rodriguez decision and allow satisfying reform in allocation of re- 


sources as between rich and poor public school jurisdictions. 
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APPROACH 


A planning grant of approximately $25,000 is suggested as sufficient to: 


(1) Develop a study structure; 


(2) Obtain commitment of unquestionably reputgble professional talent and 


leadership; and 


(3) Prepare documentation necessary to obtain sizeable public and/or private 


resourées to mount the study proper. 


The approach of WIQH would be to apply the virtually full-time services 


of its core associates to set forth a grant proposal structure and meet its 


schedule of preparation; to rely for knowledgeable guidance upon consulta- 


tive cooperation from leading, committed figures in statistical analysis, 


sociology and education. 


In all propbability, the final package would call for two phases of 


undertaking. The first would emphasize statistical analysis of the equity 


of current allocation practices, derivable from the bank of education fund- 


ing data and information from the U.S. Census Bureau. The second would be 


the more concerned with allocation practices as they bear on, positively 


and negatively, the effectiveness and accountability of educational per- 


formance {in our community. 
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A time period of six weeks to two months is expected to be necessary 


to create a creditable research proposal. Im addition to professional ser- 


vices, expense allowance will be required for administrative costs, and a 


minimum of travel away from Washington, DC. (An estimated budget break- 


down is attached.) 


As perspective on the eventual need, it should be borne in mind that 


the Coleman Report involved a total cost of upwards of $2 million, the 


Jencks study represents some $700,000 of foundation grants, and the second 


Hobson v Hansen decision of Judge Skelley Wright (ordering equitable dis- 


tribution of resources in elementary schools of the District of Columbia) 


resulted from a research investment of over $80,000. 
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Professional Services 


A. 


WIQE 

J. W. Hobson 

W. E. Mylecraine 
W. Higes 
Statistician 
Educator 


Clerical @2) 


Consultants 
Statistics 
Sociology 
Education 


Mngmnt Organization 


Administrative Costs 


Equipment rental (2 typewriters, 2 calcu- 


A. Office rent 
Be 

lators, furniture) 
C. Office supplies 
D. Telephone 
E. Postage and printing 
Travel 


25 travel days (transportation, 
per diem) 


BUDGET 


) 


wks @ $150/day 
wks @ $125/day 
wks @ $125/day 
wks @ $100/day 
wks @ $100/day 


wks @ $25/day 


days @ $150 
days @ $150 
days @ $150 


days @ $150 


3 mos, 5250 


(primarily for consultants) 


@ $200/day 


4,500 
3,750 
1,875 
1,500 
1,500 


1,500 


450 
450 
450 


750 


750 


1,000 
4.00 
750 


800 


5,000 


TOTAL 


14,665 


2,100 


3,700 


5 ,000 


$25,665 
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NOTE: VW here. ‘tt is feasible, 2 syllabus (headacte) will be re- 
leased, as ig being done in cunnection with this case. at the time 
a. the opint on is issued. The svllabus constitutes ne part of the opinion 
of the Court but has been prepared by the Keporter of Decisions for 
the convenience of the reader, See United States v. Detroit Lumber 
a 200 WS. S21, 337. 


SUPREME COURT OF THE UNITED STATES 


? 


SyHabus ; A 


+ 


SAN ANTONIO INDEPENDENT SCHOOL 
DISTRICT EY AL. v: RODRIGUEZ ET : 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF TEXAS 


No. 71-1332. Argued October 12, 1972—-Decided March 21, 1973 4 


The financing of public elementary and secondary schools in Texas 
is a product of state and local psrticipation. Almost half of the c 
revenues are derived from a largely state-funded program designed 
to provide a basic minimum educational offering in every school. 
Each district supplements state aid through an ad valorem tax on 
property within its jurisdiction. Appellees brought this -class 
action on behalf of school children said to be members of poor 
families who reside in schoo! districts having a low property tax 
base, making the claim that the Texas svstem’s reliance on local 
property taxation favors Une more amuent and violates equul 
protection requirements because of substantial interdistrict dis- 
parities in per-pupil expenditures resulting primarily from dii- 
ferences in the value of axsessable property among the districts. 
The District Court, finding that wealth is a “suspect” classification 
and that education is a “findamental” right. concluded that the 
system could be upheld only upon a showing, which appellants 
failed to make, that there was a compelling state interest for the 
system. The court also concluded that appellants failed even to 
demonstrate a reasonable or rational basis for the State’s system. 
Held: 

1, This is not a proper case in which to examine a State’s laws’ 
under standards of strict judicial scrutiny, since that test is reserved 
for eases involving laws that operate te the disadvantage of suspect 
classes or interfere with the exercise of'fundamental rights and 
liberties explicitly or implicitly protected by the Constitution. 
Pp. 1440. 

Sea {a) The Texas system does not disadvantage any suspect class. 
It has not been shown to discriminate against any definable class 
ef “poor” people or to occasion discriminations depending on the 

| I 


e 


« 


m SAN ANTONIO SCHOOL DISTRICY v. RODRIGUEZ 


Syllabus 


relative wealth of the families in any district. And, insofar as 
the finameing system disadvantages those who, disregarding their 
individus! income characteristics, reside in comparatively poor 


school districts, the resulting class cannot be said to be suspect. 


Pp. 14-24. A 

(b: Nor does the Texas school-financing system impermissibly 
interfere with the exercise of a “fundamental” right or liberty. 
Thougk education is one of the most important services performed 
by the State, it is not within the limited gategory of rights recog- 
nized by this Court as guaranteed by the Constitution. Even if 
some identifiable quantum of education is arguably entitled to 
constitutzonal protection to make meaningful the exercise of other 
constitutional rights, here there is no showing that the Texas sys- 
tem fails to provide the basic minimal skills necessary for that 
purpose. Pp. 25-35. 

{c) Moreover, this is an Jnappropriate case in which to in- 
voke strict scrutiny since it involves the most delicate and difficult 
questions of local taxation, fiscal planning, educational. poliev, and 
federalism, considerations counseling a more restrained form of 
Teview. Pp. 35-40. 

2. The Texas system does not violate the Equal -Protection 
Clause of.the Fourteenth Amendment. Though coneededly im- 
perfect, the svstem bears a rational relationship to a legitimate 
state purpose. While assaring basic education for every child in 
the State, it permits and encourages participation in and significant 
control ef each district’s schools at the local level. Pp. 40-49. 
337 F. Supp. 280, reversed. 


Power. J., delivered the opinion of the Court, in which BurceEr, 
C. J., and Srewart, Brackmun, and ReHNauist. JJ., joined. 
SrewarrT. ©, filed a concurring opinion. Brennan, J., filed a dis- 
senting opinion. Wire, J.. filed a dissenting opinion, in which 
DovuGias’ aad BRENNAN, JJ., joined. Marsa, J., filed a dixsent- 
ing opiniow, in which Dovctas, J., joined. 
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WOTICE : This opinion is subject to formal revision before publication 
in ee aigery print of the United States Reports. Readers are re- 
test to notify the Reporter of Decisions, Supreme Court of the 
nited States, Washington, D.C. 20543, of any typographical or other 
formal errors, in order that corrections may be made before the pre- 
liminary print goes to press, 


SUPREME COURT OF THE UNITED STATES 


No. 71-1332 _ 


San Antonio Independent School On Appeal from the 


District et al., Appellants, "United epee Die: 
. i trict Court for the 


; mn Western District of 
Demetrio “= Rodriguez et me ec 


‘ 


[March 21, 1973] 


Mr. Justice “PowEt delivered the opinion of the 
Court. 


This suit attacking the Texas system of financing 
public education was initiated by Mexican-American 
parents whose children attend the elementary and sec- 
. ondary schools in the Edgewood Independent School 
District, an urban school district in San Antonio, Texas.’ 
They brought a class.action on behalf of school children 
throughout the State who are members of minority 
groups or who are poor and reside in school districts 
having a low property tax base. Named as defendants # 
were the State Board of Education, the Commissioner 


* Not all of the children of these complainants attend public school. 
One family’s children are enrolled in private school “because of the 
condition of the schools in the Edgewood Independent School ‘Dis- 
trict.” Third Amended Complaint. App., at. 1 

?The San Antonio Independent School District, whose ‘name this 
case still bears, was one of seven school districts in the San Antonio 
metropolitan area that were originally named as party defendants. 
After a pretrial conference, the District Court issued an order dis- 
missing the school districts from the case. Subsequently, the San 


Antonio Independent School District has joimed in the plaintiffs”, 


challenge to the State’s school finance system and has filed am 
amicus curiae brief in support of that position in this Court. 
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71-1332—OPINION 
2 SAN ANTONIO SCHOOL DISTRICT v. RODRIGUEZ 


of Education, the State Attorney General, and the Bexar 
County (San Antonio) Board of Trustees. The com- 
plaint was filed in the summer of 1968 and a three-judge 
court was iumpaneled in January 1969. In December 
1971* the panel rendered its judgment in a per curiam 
opinion holding the Texas school finance system unconsti- 
tutional under the Equal Protection Clause of the Four- 
teenth Amendment.*? The State appealed. and we noted 
probable jurisdiction to consider the far-reaching constitu- 
tional questions presented. 406. U. S. 966_(1972). For 
the reasons stated in this opinion; we reverse, athe decision 
of the District Court. a 

I 


The first Texas Constitution, promulgated upon Texas’ 
entry.into the. Union in 1845, provided for the establish- 
ment of a system of free schools.” Early in its history, 
_ Texas adopted a dual approach to the financing of its 


3A- three-judge court was properly convened and there are no 
questions as to the District Court's jurisdiction or the direat appeal- 
ability of its judgment. 28 U.S. C. §§ 2281, 1253 é 

* The trial was delayed for two vears to permit extensive pretrial 
discovery and to allow completion of a pending Texas legislative 
Investigation concerning the need for reform of its public school 
finance system. 337 F. Supp. 280. 285 n. 11 (WD Tex. 1971). 

5337 F. Supp. 280. The District Court stayed its mandate for 
two years to provide Texas an opportunity to remedy the inequities 
found im its financing program. The court, however, retained juris- 
diction to fashion its own remedial order if the State failed to offer 
mn acceptable plan. /d:, at 286. 

e lex (Canst Att. 4x5 §ia(1845)- 
“A general diffusion of knowledge being exsential to ihe: preservation 
of the rights and liberties of the people, it shall be the duty of the 
Legislature of this State to make suitable provision for the support 
and maintenance of public schools.” 

1 ge 
“The Legislature shall’ as early as practicable establish free schools 
throughout the State, and shall furnish means for their support, byr 
taxation on property ... 2 
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schools, relying-on mutual participation by the local 
school districts and the State. As early as 1883 the state 
constitution was amended to provide for the creation of 
‘local school districts empowered to levy ad valorem 
taxes with the consent of local taxpayers for the “erec- 
tion of school buildings” and for the “further mainte- 
nance of public free schools.”’* Such local funds as were 
raised were supplemented by funds distributed to each 
district from the State's Permanent and Available School 
Funds. The Permanent School Fund, established in 
1854," was endowed with millions of acres of public land | 
set aside to assure a continued source of income for 
school support.” The Available School Fund, which 
received income from the Permanent School Fund 
as well as from a state ad valorem property tax and 
other designated taxes,’ served as the disbursing arm. 
for most state educational funds throughout the late 
1800's and first half of this century. Additionally, in 
1918 an increase in state property taxes was used to 
finance a program providing free textbooks throughout 
the State.” 

Until recent times Texas was a predominantly rural 
State and its population and property wealth were spread 
relatively evenly across the State.? Sizable differences 


7 Tex, Const. 1876, Art. 7, § 3, as amended, Aug. 14, 1883+ 

§ Tex. Const., Art. 7 7, §$ 3, 4,5 

*Gammel’s Laws si Texas, p. 1178, See Tex. inst: Arent SS i, 2 
(interpretive commentaries) ;. I Report of Governor's Gomis on 
Publie School Education, The Challenge and the Chance 27 (1969) 
(hereinafter Governor's Committee Report). : 

ies, Conse. Arter §5 (see also the interpretive commentary) ; 
V Governor's Committee Report, at 11-12. . 

11 The various sources of revenue for the Available School Fund. 
are cataloged in Texas State Bd. of Educ., Texas Statewide School 
Adequacy Survey oe (193s). 

12'Tex, Const., Art..7, § 3, as amended, Now 5; 1918 (see inter- 

pretive commentary Si 
_. 33] Governor’s Committee Report, at 35; Texas ‘State Bd. of. 
Educe., supra, n. 11, at 5-73 J. Coons, W. Clune, S. Sugarman, 
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_ in the value of assessable property between local school 
districts; beeame increasingly evident as the State became 
more uidustrialized and as rural-to-urban population 
shifts bacame more pronounced." The location of com- 
mercial and industrial property began’ to play a significant 
role im determining the amount of tax resources avail- 
able to each school district. These growing disparities 
in pepulation and taxable property between districts 
were responsible in part for increasingly notable dif- 
ferences in levels of local expenditure for education.” 

In due time it became apparent to those concerned 
with financing public education that contributions from 
‘tthe Available School Fund were not sufficient to ame- 
liorate these disparities.* Prior to 1939 the Available 
School Fund contributed money to every school district 
at a rate of $17.50 per school-age child.” Although the 

. amount was increased several times in the early 1940’s,*° 
‘the Fund was providing only $46 per student by 1945." 


_ Private Wealth and Public Education 48-49 (1970); E. Cubberley,, 
School Funds and Their Apportionment 21-27 (1903), 

-- 14 By 1940 one-half of the State's population was clustered in its 
metropolitan centers. I Governor's Committee Report, at 35. 

15 Giimer-Aiken Committee, To Have What We Must 13 (1948), 

76 R. Stull, The Gilmer-Aiken Bills 11-12 (1950); Texas State Bd. 
of Edue., supra, n. 11.. . 

7 R. Still, supra, n. 16, at 12. It should be noted that during this 
period the median per pupil expenditure for all schools with an 
enrollment of moré than 200 was approximately $50 per year. 
During this same period a survey conducted by the State Board 
of Edueation concluded that “in Texas the best educational advan- 

. tages atfered by the State at present may be had for the median 
cost of 352.67 per year per pupil in average daily attendance.” 
~ Texas State Bd. of Educ., supra, n. 11, at 56, 
18.7 General Laws of Texas, 46th Legis., Reg. Sess. 1939, at 274 
- ($22.58 per student); General & Spec. Laws of Texas, 48th Legis., 
Reg. Sess 1943, e. 161, at 262 (825.00 per student). 

19 General & Spec. Laws of Texas, 49th Legis., Reg. Sess. 1945, 

t, 53, at 15: . . 
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Recognizing the need.for increased state funding to 
help offset disparities in local spending and to meet 
Texas’ changing educational requirements, the state legis- 
lature in the late 1940's undertook a thorough evalua- 
tion of public education with an eye toward major 
reform. In 1947 an 18-member committee. composed 
of educators and legislators, was appointed to explore 
alternative systems in other States and to propose a 
funding scheme that would guarantee a minimum or 
basic educational offering to each child and that would 
help overcome interdistrict disparities in taxable re- 
sources. The Committee’s efforts led to the passage of 
the Gilmer-Aiken bills, named for the Committee’s 
co-chairmen, establishing the Texas Minimum Founda- 
tion School Program.*? Today this Program accounts 
for approximately half of the total educational expendi- 
tures in Texas,7? 

- The Program calls for state and local contributions 


-to a fund earmarked specifically for teacher salaries, 


operating expenses, and transportation costs. The State, 
supplying funds from its general revenues, finances ap- 
proximately 80% of the Program, and the school districts 
are responsible—as a unit—for providing the remaining 
20%.. The districts’ share. known as the Local Fund 
Assignment, is apportioned among the school districts 
under a formula designed to refleet each district’s 
relative taxpaying ability. The Assignment is first 
divided among Texas’ 254 counties pursuant to a com- 


70 For a complete history of the adoption in Texas of 2 founda- 
tion program, see R. Stills, supra, n. 16. See also V Governor’s 


Committee Report, at 14; Texas Research’ League, Publie School 


Finance Problems in Texas 9 (Interim Report 1972). 

*1 For the 1970-1971 school year this state aid program accounted 
for 48.0% of all public school funds. Local taxation contributed 
41.19% and 10.99% was provided in federal funds. Texas Research 
League, supra, n. 20, at 9. -s, 


‘Ge Feel-TT 
eget nies, GOT iA AS 


Nees 24 ninth 3 

| tow Po aelieareb jauie qied 
yng aie tute 2. eet: xt “eT 
vebuohiist @ NT dh ads pi seeds 


Ath aT sl ed dite a itl? 
» 4) on’ THR el >a teva 
se! inte exiiewles fo 
 ernenig' yh BViISUT Jia 
p 'e@t- ontadee ailetpt 
ey (pretteoitin hen 7 
ty Prats MnvIsve vilocd 
wo sit Asouige 
‘ onl tk ~aeet thd odie : ? 
' date a eta ia- 


-7 4 
\ ca p 
Opp ; yy ve sh | be ; 
} SE nts 
; : Is ‘ 
ey Ten + ary ra 
5 4 BL a0 ‘ } £i 
ue fi ® 1rmao 
‘ 9 
| wot As ‘ we) jue 
am © 1 ae ; a rita 4 
= | bt ed i cil Thad 3 
9 mm 
, yard Te 
T= Bi é yh 
Ae, onl ', a sabni 
. ‘ oY nlp 
1 P n uh a) 77 
f Ca a 
rit (yiheed:. 1 : nH t ahead 
oe \ ~ 
' nad 
i ia) Vepavde The yD Lars h ‘ips & we “ 
Of ora tig . sipey'y went 
pm Of 4 AT at wir hd ’ Mie oj athe? 
; vial: Mileeeel) UW cade o) eines it wah 
bose . apide tht Yous WAS uli wl @ 


jet) 1 a) oly] that wi say he wi 
iv 4.) inhivwo] eau SHAM tous wid 
dom 22 2 aoe pees 


, 
H ' ' I 


. 


71-1332—OPINION 
6 SAN ANTONIO SCHOOL DISTRICT v. RODRIGUEZ 


plicated economic index that takes into account the 
relative value of each county’s contribution to the State’s 
total income from manufacturing, mining, and agricul- 
tural activities. It also considers each county’s relative 
share of all payrolls paid within the State and, to a 
lesser extent, considers each county’s share of all property 
in the State.*? cach county’s assignment is then divided 
among its school districts on the basis of each district’s 
share of assessable property within‘the county.* The 
district, in turn, finances its share of the Assignment out 
of revenues from local property taxation, 

The design of this complex system was two-fold. First, 
it was an attempt to assure that the Foundation Pro- 
gram would have an equalizing influence on expendi- 
ture levels between school districts by placing the heaviest 
burden on the schoo! districts most capable of paying. 
~Seeond, the Program’s architects sought to establish a 
‘Loeal Fund Assignment that would force every school 
‘district to contribute to the education of its children ™ 
but that would not by itself exhaust any district’s re- 
‘sources.** Today every, school district does impose a 
property tax from which it derives locally expendable 
funds in excess of the amount necessary to satisfy its 
Leeal Fund Assignment under the Foundation Program, 

In the years since this program went into operation 
in 1949, expenditures for education—from State as well 
as local sourees—have increased steadily. Between 1949 


22V Governor’s Committee Report, at 44448. 

23 At present there are 1,161 school districts m Texas. Texas Re- 
search League, supra, n. 20, at 12. ; 

24Tn 1948 the Gilmer-Aiken Committee found that some school 
districts were not levying any local tax to support education. 
Gilmer-Aiken Committee, supra, n. 15, at 16. The Texas State 
Board of Education Survey found that over 400 common and 
independent school districts were levying no local property tax in: 
1933-1936: Texas State Bd. of Educ., supra n. 11, at 39-42. 

=3 Gilmer-Aiken Committee, supra. n. lo, at 15. 
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and 1967 expenditures’ increased by approximately 
500%.° In the last decade alone the total public school 
budget rose from $750 million to $2.1 billion * and these 
increases have been reflected in consistently rising per 
pupil expenditures throughout the State. Teacher sal- 

aries, by far the largest item in any school’s budget, have 

increased dramatically the state-supported minimum 
teacher salary has risen from $2,400 to $6,000 over the 
last 20 years.” ; 

The school district in which appellees reside, the Edge- 
wood Independent School District. has been compared 
throughout this litigation with the Alamo Heights Inde- 
pendent School District. This comparison between the 
Jeast and most affluent districts in the San Antonio area 
serves to illustrate the manner in which the dual system 
of finance operates and to indicate the extent to which 
substantial disparities exist despite the State's impressive 
progress in recent years. Edgewood is one of seven pub- 
‘lie school districts in the metropolitan area. Approxi- 
mately 22,000 students are enrolled in its 25 elementary 
and secondary schools. The district is situated’ in the 
_core-city sector of San Antonio in a residential neighbor- 
hood that has little commercial or industrial property. 
The residents are predominantly of Mexican-American 
descent: approximately 90% of the student population 
is’ Mexican-American and over 6% is Negro. The aver- _ 
age assessed property value per pupil is $5.960—the low- 
est in the metropolitan area—and the median family 


26T Governor's Committee Report, at 51-83. 

77 Texas Research League, supra. n. 20, at 2. " 

7°In the years between 1949 and 1967 the average per pupil 
expenditure for all current operating expenses increased from $206 
‘to $493. In that same period capital expenditures increased from 
$44 to $102 per pupil. I Governor's Committee Report, at 53-54." 

*9 TIT Governor's Committee Report, at 118-146; Berke, Carne- 
vale, Morgan & White, The Texas School Finance Case: A Wrong 
in Search of a Remedy, 1 J. of L. & Educ. 659, 681-GS2 (1972). 
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income ($4,686) is also the lowest.” At an equalized 
tax rate of $1.05 per $100 of assessed property—the 
highest in the metropolitan area—the district contrib- 
uted $26 to the education of each child for the 1967-— 
1968 sct.ool year above its Local Fund Assignment for 
the Minimum Foundation Program. The Foundation 
Program contributed $222 per pupil for a state-local 
total of $248.** Federal funds added another $108 for a 
total of $356 per pupil.” E 

Alamo Heights is the most affluent school district in San 
Antonio. Its six schools, housing approximately 5,000 
students, are situated in a residential community quite 
unlike the Edgewood District. The school population is 
predominantly Anglo, having only 18% Mexican-Ameri- 
cans and less than 1% Negroes. The assessed property 
value per pupil exceeds $49,000 ** and the median family 


2° The family income figures are based on 1960 census stutistics. 
31The Available School Fund, technically, provides a second 
source of state money. That Fund has continued as in vears past 
(see text accompanying nn. 16-19, supra) to distribute uniform 
per pupil grants to every district in the State. In 1968 this Fund 


_eallotted S9S per pupil. However, because the Available School 


Fund contribution is always subtracted from a district’s entitle- 
ment under the Foundation Program, it plays no significant role 
in educational finance today. 

32 While federal assistance has an ameliorating effect on the differ- 
ence in school budgets between wealthy and poor districts, the 
District Court rejected an argument made by the State in that 
court that it should consider the effect of the federal grant in 
assessing the discrimination claim. 337 F. Supp., at 284. The State 
has not renewed that contention here. 

33. A map of Bexar County included in the record shows that 
Edgewood and Alamo Heights are among the smallest districts in 
the county and are of approximately equal size. Yet, as the figures 
above indicate, Edgewood’s student population is more than four 
times that of Alamo Heights. This factor obviously accounts for 
a significant percentage of the differences between the two districts 
in per pupil property values and expenditures. If Alamo Heights 
had as many students to educate as Edgewood does (22,000) its per 
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income is $8,001. In 1967-1968 the local tax rate of $.85 
per $100 of valuation yielded $333 per pupil over and 
above its contribution to the Foundation Program. 
Ceupled with the $225 provided from that Program, the 
district was able to supply $558 per student. Supple- 
mented by a $36 per pupil grant from federal] sources, 
Alamo Heights spent $594 per pupil. 

Although the 1967-1968 school year figures provide 
the only complete statistical] breakdown for each cate- 
gory of aid,** more recent partial statisties indicate that 
the previously noted trend of Increasing state aid has been 
significant. For the 1970-1971 school year, the Foun- 
dation School Program allotment for Edgewood was 
$356 per pupil, a 62% inerease over the 1967-1968 school 
year. Indeed, state aid alone in 1970-1971 equaled 
Edgewood’s entire 1967-1968 school budget from local, 
State, and federal sources. Alamo Heights enjoved a 
. Similar increase under the Foundation Program, netting 
2491 per’ pupil in 1970-1971. These recent figures 


_- pupil assessed property value would be approximately $11,100 rather 
than $49,000, and its per pupil expenditures would therefore have 
been considerably lower. 

**The figures quoted above vary slightly from those utilized in 
the District Court opinion. 337 F. Supp., at 282. These trivial 
differences are apparently a product of that court’s reliance on 
slightly different statistical data than we have relied upon. 

8% Although the Foundation Program has made significantly greater 
- contributions to both school districts oxer the lust several years, it 
is apparent that Alamo Heights has enjoyed a larger gain. The 
sizable difference between the Alamo Heights and Edgewood grants 
is due té the emphasis in the State’s allocation formula on the 
guaranteed minimiim salaries for teachers. Higher salaries are 
guaranteed to teachciy having more years of experience and poss 
sessing more advanced degrees. Therefore, Alamo Heights, which 
has a greater percentage of experienced personnel with advanced 
Uegrees, receives more State support. In this regard the Texas 
Program is not unlike that presently in existence in a number of 
other States. C. Coons, W. Clune, 8. Sugarman, supra, n. 13M at 


u 
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also reveal the extent to which these two districts’ 
allotments were funded from their own required con- 
tributions to the Local Fund Assignment. Alamo 
Heights, because of its relative wealth, was required to 
contribute out of its local property tax collections ap- 
proximately $100 per pupil. or about 20% of its Foun- 
dation grant. Edgewood, on the other hand, paid only 
$8.46 per pupil. which is about 2.4% of its grant.** It 
does appear then that, at least as tocthese two districts, 
the Locel Fund Assignment does reflect a rough ap- 
proximation of the relative taxpaying potential of each.” 
_ Despite these recent increases, substantial interdistrict 
disparities in school expenditures found by the Dis- 
trict Court to prevail in San Antonio and in varying 
degrees throughout the State *® still exist. And it was 


63-125. “Because more dollars have been given to districts that 
already spend more per pupil, such Foundation formulas have been 
described as “anti-equalizing.” bid. The formula, however, is 
anti-equalizing only if viewed in absolute terms. The percentage 
disparity between the two Texas districts is diminished substantially 
‘by State aid. Alamo Heights derived in 1967-1968 almost 13 times 
as much money from local taxes as Edgewood did. The State aid 
‘grants to each district in 1970-1971 lowered the ratio to approxi- 
mately two to one, 2. e., Alamo Heights had a little more than twice 
_as much money to spend per pupil! from its combined State and local 
resources. % 

36 Texas Research League, supra, n. 20, at 13. . 

37'The Economic Index, which determines each county’s share of 
the total Local Fund Assignment, is based on a complex formula 
conceived in 1949 when the Foundation Program was instituted. 
See text, at pp. 5-6 supra. It has frequently been suggested by 
Texas researchers that the formula be altered in several respects 
to provide a more accurate reflection of local taxpaying ability, 
especially of urban school districts. V Governor's Committee Re- 
port, at 48; Texas Research League, Texas Public School Finance: 
A Majority of Exceptions 31-32 (2d Interim Report 1972); Berke, 
Carnevale, Morgan & White, supra, n. 29, at 680-681. 

38 The District Court relied on the findings presented in an 
affidavit submitted by Professor Berke of Syracuse. His sampling 
gf 110 Texas school districts demonstrated a direct correlation 
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these disparities, largely attributable to differences in the 
amounts of money collected through local property taxa- 
tion, that led the District, Court to conclude that Texas’ 
dual system of public school finance violated the Equal 
Protection Clause. The District Court held that the 
Texas system discriminates on the basis of wealth in 
the manner in which education is provided for its people. 
337 F. Supp., at 282. Finding that wealth is a 
“suspect” classification and that education is a “fun- 
darnental” interest, the District Court held that the 
Texas system could be ‘sustained only if the State 
could show that it was premised upon some compelling 


between the amount of a district's taxable property and its level of 
per pupil expenditure. But his study found only a partial correlation 


‘between a district’s median family income snd per pupil exnendi- 
v Mg L 


tures. The study also shows, in the relatively few districts at the 
extremes, an inverse correlation between percentage of minorities 


and expenditures. 


Categorized by Equalized Property Values, 
Median Family Income, and State-Local Revenue 


Market Value Median State & 
of Taxable Family _ . Per Cent Local 
Property Income AMfinoritu Revenues 
Per Pupil From 1960 Pupils “ Per Pupil 
Above $100,000 $5,900 . 8% $815 
(10 Districts) t 
$100 ,000-$30,000 - $4,425 32% $544 
(26 Districts) : 
$50,000-$30,000 $4,900 23% $483 
(30 Districts) . : 
$30,000-$10,000 $5,050 31% $462 
(40 Districts) 
Below $10,000 $3,325 719% $305 


(4 Districts) 


_ Although the correlations with respect to family income and race 


appear only to exist at the extremes, and although the affiant’s 
methodology has been questioned (see Goldstein, Interdistrict 
Inequalities in Schoo] Financing: A Critical Analysis of Serrano v, 
Priest and its Progeny, 120 U. Pa. L. Rev. 504, 523-525 nn. 67 
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state interest. Jd., at 282-284. On this issue the court 
concluded that “[nJot only are defendants unable to 

emonstrate compelling state interests ... they fail even 
_ to establish a reasonable basis for these classifications.” 

‘Id., at 254. 

. Texas wirtually concedes that its -historically rooted 
dual system of financing education cold not withstand 
the strict judicial scrutiny that this Court has found 
appropriate in reviewing legislative | udgments that inter- 
fere with fundamental constitutional rightee "or that 
involve suspect classifications.’ If, as previous decisions 
have indicated, strict scrutiny means that the State's sys- 
tem is not entitled to the usual presumption of validity, 
that the State rather than the complainants must carry 
a “heavy burden of justification,” that the State must 
demonstrate that its educational system has been struc- 
' tured with “precision” and is “tailored” narrowly to serve 
‘legitimate objectives and that it has selected the “least 
- drastic means” for effectuating its objectives,* the Texas 

financing system and its counterpart in virtually every 

other State will not pass muster. The State candidly 
admits that “[n]o one ‘familiar with the Texas system 
“swould contend that it has yet achieved perfection.” # 
Apart frem its concession that educational finance in 


& 71 (1972)), insofar as any of these correlations is relevant- 
to the constitutional thesis presented in this ease we may accept 
its basic thrust. But see pp. 21-23 iifra. For a defense of the 
reliability of the affidavit. see Berke. Carnevale, Morgan & White, 
supra, n. 25. 

3° E. g.. Police Dept. of the City of Chicago v. Mosley, 408 U.S 
92 (1972); Dunn v. Blumstein, 405 U. S. 330 (1972); Shapiro v 
Thompson, 294 U.S. 618 (1969). . 

4° B. g., Graham v. Richardson, 403 U. 8, 365 (1971); Loving v. 
Virginia, 388 U.S. 1 (1967); McLaughlin v. Florida, 379 U. S. 184 
(1964). : 

See Dunn v. Blumstein, 405 U. S. 330, 343 (1972), and the 
-€ases collected therein. 

*2 Appellunts’ Brief, at 11. 
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Texas: has “defects” #? and “imperfections,” * the State 
defends the system’s rationality with vigor and disputes 
the District Court’s finding that it lacks a “reasonable 


pass, * 
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This, then, establishes the framework for our analysis. 
We must decide, first, whether the Texas system of fnanc- 
ing public education operates to the disadvantage of 
‘Some suspect class or impinges upon a fundamental 
right explicitly or implicitly protected by the Consti- 
tution, thereby requiring strict judicial scrutiny. If sO, 
the judgment of the District Court should be affirmed. 
If not, the Texas scheme ‘must stil] be examined to 
determine whether it rationally furthers some legiti- 
mate, articulated state purpose and therefore does not 
constitute an invidious discrimination in violation of the 
Equal Protection Clause of the Fourteenth Amendment. 


‘ II 


The District Court's opinion does not reflect the novelty 


_ and complexity of the constitutional questions posed by 


appellees’ challenge to Texas’ system of school finance. 
}In coneluding that strict judicial scrutiny was required, 
that court relied on decisions dealing with the rights 
of indigents to equal treatment in the criminal trial and 
appellate processes,*® and on cases disapproving wealth . 


_Testrictions on the right to vote.® Those cases, the 


District Court concluded, established wealth as a’ sus- 
pect classification. Finding that the local property 
tax system discriminated on the basis of wealth, it 
regarded those precedents as controlling. It then rea- 


ae bid: 

22 Tr Por Oral Are ®at*3 - Appellants’ Reply Brief, at 2. 

* EL g., Griffin v. Illinois, 351 U. 8. 12 (1956); Douglas v. Cali- 
fornia, 372 U. 8. 353 (1963). 

46 Harper v. Bd. of Elections, 383 U.S. 663 (1966): McDonald v, 
Bd. of Election Comm'rs, 394 U. 8. 80? (1869): Bullock vy. Carter, 
405 U.S. 134 (1972); Goosby v. Osser, — U. 8. — (1973). 


-T. 

ioali daaties OVE 
oir. oa 
pgs = <veeiite 


tet, 


iwelel He ' 
ty wel 3] 
‘wy. anlapeel 
Livia, 2am 
iu mIgS 
cete teh “aonb 


lwe ; itl att 


; 1 
; 3 ri1o9 Jie 
if) 68 mlisgane 


mitil * Can nt 


t _ 
vt olaliggna 


roms) §otiraents 
pale. (See 
ees cy 


ay ta brag 


nl 
j « wtt hint Jace 
Me A> 
: (208) YOR aT Te akatie}, 
i: we MAY ampeany & 
2 Mii, ar nmn’Y mig 9 6 
4 hie whee (20/4 Be 


ri 
ar te> 


> 


a 
wilt mgbrwte 


; jaid ie par: 


‘\ elooyiont 2au, 


obtebyyaat 


rete 


te 
r. " 


< 


Pa 


Le 


Vv 


71~1332—OPINION 
14 SAN ANTONIO SCHOOL DISTRICT v. RODRIGUEZ 


soned, based on decisions of this Court affirming the 
undeniable importance of education,” that there is a 
fundamental right to education and that, absent some 
compelling state justification, the Texas system could 
not stand. 

We are unable to agree that this case, which in sig- 
nificant aspects is sui generis, may be so neatly fitted 
into the conventional mosaic of constitutional analysis 


\_under the Equal Protection Clause. Indeed. for the 


several reasons that follow. we find neither the suspect - 


classification nor the fundamental interest analysis 


persuasive. = 
ee ° 


The wealth discrimination discovered by the District 
Court in this case, and by several other courts that have 


recently struck down school financing laws in other 


States,** is quite unlike any of the forms of wealth dis- 
crimination heretofore reviewed by this Court. Rather 


- than focusing on the unique features of the alleged dis- 
(=) (=) 


crimination, the courts in these cases have virtually as- 
sumed their findings of a suspect classification through 
a simplistie.process of analysis: since, under the tra- 
ditional systems of financing public schools, some poorer 
people receive less expensive educations than other more 
affluent people, these systems discriminate on the basis 
of wealth. This approach largely ignores the hard 
threshold questions, including whether it makes a dif- 
ference, for purposes of consideration under the Consti- 
tution that the class of disadvantaged “poor” cannot be 
idenitified or defined in customary equal protection terms, 


47 See cases cited in text, at 25-26, infra.” 

*8 Serrano v. Priest, 96 Cal. Rptr. 601, 487 P. 2d 1241, 5 Cal. 
3d 584 (1971); Van Dusartz v. Hatfield, 334 F. Supp. 870 (Minn.’ 
1971); Robinson v. Cahill, 118 N. J. Super. 223, 287 A. 2d 187 
(1972); Milliken v. Green, No. 54,809 (Mich. 8. C., Jan. —, 1973). 
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and whether the relative—rather than absolute—naturé 
of the asserted deprivation is of significant consequence. 
Before a State’s Jaws and the justifications for the classi- 
fications they create are subjected to strict judicial 
scrutiny, we think these threshold -considerations must 
be analyzed more closely than they were in the court 
below. . 

The case comes to us with no definitive description of 
the classifying facts or delineation of the disfavored class. 
Examimation of the District Court’s opinion and of ap- 
pellees’ complaint, briefs, and contentions at oral argu- 
ment suggests, however, at least three ways in which 
the discrimination claimed here might be described. 
The Texas system of school finance might be regarded as 
discriminating (1) against “poor” persons whose incomes 
fall below some identifiable level of poverty~or who 
might be characterized as functionally “indigent,” * or 
(2) against those who are relatively poorer than others,” 
or (3) against all those who, irrespective of their per- 
sonal incomes, happen to reside in relatively. poorer 


2 


#9In their complaint, appellees purported to represent a class 
composed of persons who are “poor” and who reside in school dis- 
tricts having a “low value of ... property.” Third Amended Com- 
plaint, App., at 15. Yet appellees have not defined the term “poor” 


Arg., at 20-21. 

50 Appellees’ proof at trial focused on comparative differences in 
family incomes between residents of wealthy and poor districts. They 
endeavored, apparently, to show that there exists a direct correlation 
between personal family income and educational expenditures. See 
text, at 20-23, infra. The District Court may have been relving on 
this notion of relative discrimination based on family wealth. Citing 
appellees’ statistical proof, the court emphasized that “those dis- 
ricts most rich in property also have the highest median family in- 
come . . . while the poor property districts are poor in income... .” 
337 F. Supp., at 282. 
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school districts.** Our task must be to ascertain whether, 
_in fact, the Texas system has been shown to discriminate 
on any of these possible bases and, if so. whether the 

, Tesulting classification may be regarded as suspect. 
The precedents of this Court provide the proper start- 
ing point. The individuals or groups of individuals 


if who constituted the class discriminated against in our 


2) 


\ 


” 


prior cases shared two distinguishing characteristics: be- 
cause of their impecunity” they Were com pletely uable 
to pay for some desired benefit, and as a consequence, 
4] they sustained an absolute deprivation of a Ineaningful 
| opportunity to enjoy that benefit. In Griffin v. [llinois, 
351 U. S. 12 (1956), and its progeny? the Court in- 
validated state laws that prevented an in idigent criminal 
defendant from acquiring a transcript. or an adequate 
substitute for a transcript, for use at several stages of Be 
trial and appeal process. The payment requireme 
In each case were found to occasion de facto nina 
tion against those who. because of their indigency, were 
totally unable to pav for transcripts. And, the Court in 

e each case emphasized that no constitutional violation 
would have been shown if the State had provided some 


a 


*t At oral argument and in their brief, appellees suggest that 
description of the personal status of the residents in districts that 
spend less on education is not critical to their case. In their view, 
the Texas system is impermissibly dis scriminatory even if relatively 
poor districts do not contain poor people. Appellees’ Brief, at 43-44; 
Tr. of Oral Arg., at 20-21. There are indications in the District 
Court opinion that it adopted this theory of district (ixerimination, 
The opinion repeatedly emphasizes the comparative financial status 
of districts and early in the opinion it describes appellees’ class as 
being composed of “all . . . children throughout Texas who live in 
school districts with low property valuations.” 337 F. Supp., at 281. 

== Mayer v. City of Chicago, 404 _U. 8. 18841971): Wilkanis v. 
Oklahoma City. 395 U. 8. 458 (1969): Gardner vy. California, 393. 
U.S. 367 (1969); Roberts v. LaVallee. 389 U. 8. 40 (1967); Long v. 
District ge of Towa, 385 U.S. 192 (1966); Draper v. Washington, 
372 U. 8. 487 (1963); Erskine v. Washington Prison Board, 357 
[Nees es (1958). 
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“adequate substitute” for a full stenographie transcript. 
Britt v. North Carolina, 404 U. S, 226. 998 2) > 
Gardner y. California, 393 UG. S. 367 (1969); Draper v. 
Washington, 372 U.S. 487 (1963); Erskine v. Washing- 
ton Prison Board, 357 U.S. 214 (1958). 

Likewise, in Douglas vy. California, 372 U. &. BDo 
(1963), a decision establishing an indigent defendant's 


right to court-appointed counsel on direct appeal, the 


Court dealt only with defendants who could not pay 


: for counsel from their own resources and who had no 
| other way of gaining representation. Douglas provides 


Pepe ggpe ts 


no relief for those on whom the burdens of paying for 
a criminal defense are, relatively speaking, great but not 
insurmountable. Nor does it deal with relative dif- 
ferences in the quality of counsel acquired by the less 
wealthy. . 

Williams v, Illinois, 399 U.S. 235 (1970), and Tate v. 
Short, 401 U. S. 395 (1971 ), struck down criminal penal- 
ties that subjected indigents to incarceration simply be- 
cause of their inability to pay a fine. Again, the dis- 


advantaged class was composed only of persons who 


were totally unable to pay the demanded sum. Those 
cases do not touch on the question whether equal protec- 


~~ tion is denied to persons with relatively less money on 


whom designated fines impose heavier burdens, The 
Court has not held that fines must be structured to 
reflect each person's ability to pay in order to avoid 
disproportionate burdens. Sentencing judges may, and 


often do, consider the defendant's ability to pay, but in - 


such circumstances they are guided by sound judicial dis- 
cretion rather than by. constitutional mandate. 
Finally, in Bullock v. Carter, 405 U.S. 134 (1972). the 


Court invalidated the Texas filing fee requirement for 


primary elections. Both of the relevant classifying facts 
found in the previous cases were present there. The size 
of the fee, often running into the thousands of dollars 
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and, in at least one case, as high as 38,900, effectively 
barred all potential candidates who were unable to pay 
the- required fee. As the system provided “no reason- 
able alternative means of access to the ballot” (/d., at 
149), inability to pay occasioned an absolute denial of 
a position on the primary ballot. : 

Only appellees’ first possible basis for describing the 
class disadvantaged by the Texas school finance system— 
discrimiration against a class of definably “poor” per- 
sons—might arguably mect the criteria established in 
these prior cases. Jiven a cursory examination, however, 
demonstrates that neither of the two distinguishing char- 
acteristics of wealth classifications can be found here. 
First, in, support of their charge that the system dis- 
eriminates against the “peor,” appellees have made no 
effort to demonstrate that it operates to the peculiar 
disadvantage of any ¢lass fairly definable as indigent, or 
as composed of persons whose incomes are beneath any 
designated poverty level. Indeed, there is reason to 
believe that the poorest families are not necessarily clus- 
tered in the poorest property districts. A recent and 
exhaustive study of school districts in Connecticut con- 
cluded that “i]t is clearly incorrect ... to contend that 
the ‘poor’ live in ‘poor’ districts .... Thus, the major 
factual assumption of Serrano—that the educational 
finance system discriminates against the ‘poor’—is sim- 
ply false in Connecticut.” ** Defining “poor” families as- 
those below the Bureau of the Census “poverty level,” ** 
the Connecticut study found, not surprisingly, that the 
poor were clustered around commercial and industrial 
areas—those same areas that provide the most attractive 
sources of property tax income for school districts.°’ 


33 Note, A Statistical Analysis of the School Fmance Decisions: On 
Winning Battles and Losing Wars, 81 Yale L. J. 1303, 1328-1329 
{1972). ° , 

Jd 5.at' 1324 and n. 102. 
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Whether a similar pattern would be discovered in Texas 
is not known, but there is no basis on the record in this 
case for assuming that the poorest people—defined by 
reference to any level of absolute impecunity—are con- 


centrated in the poorest districts. 
f Second, neither appellees nor the District Court ad- 


f 


/ dressed the fact that, unlike each of the foregoing cases, 


lack of personal resources has not occasioned an absolute 
_ deprivation of the desired benefit. The argument here 
is not that the children in districts having relatively low 
assessable property values are recelving no publie edu-. 
cation; rather, it is that they are receiving a poorer 
quality education than that available to children in dis- 
tricts having more assessable wealth. Apart from the 
unsettled and disputed question whether the quality of 
education may be determined by the amount of money 
expended for it, a_sufficient answer to appellees’ argu- 
ment is that at_least where wealth is involved the Equal 
PP rotection Clause ‘does. aot require absolute equality or 


— 


precisely equal advantages.” Nor. indeed, in view of the 
infinite variables affecting the educational process, can 
, any systein assure equal quality of education except 
| in the most relative sense. Texas asserts that the 
| ; Minimum Foundation Program provides an Eadequate” 
SRR for all children in the State. By providing 


12 years of free public school education, and by assur-_ 


ing teachers, books, transportation and operating funds, 


| *6 Each of appellees’ possible theories of wealth discrimination is 
founded on the assumption that the quality of education varies 
directly with the amount of funds expended on it and that, there- 
mined simplistically by looking at the difference in per pupil expendi- 
tures. This is a matter of considerable dispute among educators and 
commentators. See nn. S6 and 101. Infra. 
57 FE. g., Bullock v. Carter, 405 U. 8. 134, 137, 149 1972): Mayer y- 
City cf Chicago, 404 U.S. IS9, 194 (1S71): Draper y_ Washington, 
bie NES W487 ~ 405-406 (1963); Douglas v. California, 372 U.S, 
953, 357 (1963). = 4% s. 
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the Texas Legislature has endeavored to “guarantee, 
for the welfare of the state as a whole, that all 
people. shall have at least an adequate program of edu- 
cation. This is what is eo Hey ‘A Minimum Founda- 
tion Program of Education.’” ** The State repeatedly 
asserted in its briefs in this oe that it has fulfilled 
this desire and that it now assures “ ‘every child in every 
school district an adequate education.’ ’*° No proof was 


offered: at trial persuasively discredi iting or refuting the ~~ 


—— ae 


, , State’s assertion ~ 

Le For these two reasons—the Bbsetice of any evidence 
-} that the financing system discriminates against.any de- 
| /-finable category of “poor” people or that it results in the 


if absolute. Rept vette ‘of .education—the disac lvantaged 
{ g 


oj 


‘class is not susceptible to identification in traditional 
terms.’ 

As suggested above, appellees and the District Court 
‘may have embraced a second or third approach, the 


*§ Gilmer-Aiken Committee, supra. n. 15, 2t 13. Indeed, even 
though local funding has long been a significant aspect of educa- 
tional funding, the State hay always viewed providing an acceptable 


education as one of its primary functions. See Texas State Bd. of 


PaAucs supra, i It. at 197 
*9 Appellants’ Brief, at 35; Reply Brief, at 1. 
*° An educational finance svstem might be hypothesized, how- 
ever, in which the analogy to the wealth discrimination cases w ould 
be considerably cloxer, Jf elementary and secondary education w ere 
~made available by the State only to those able to pay a tuition 
assessed against each pupil, there would be a clearly defined -class 
ef “poor” people—definable in “terms of © their inability to pay 
Ahe prescribed sum—who would be absolutely precluded from re- 


Fae Oa! “| 
5" 
4 ceiving an education. That case would present a far.more com-. 
2 
X 


ae atl 


a pelling set of circumstances for judicial ussistance than the case 

i) before us today. After ul, Texas has undertaken to do a good 
"© ©" deal more than provide an education to those who ean afford it. 
Tt has provided what it considers to be an adequate base education 
for all children and has attempted, though imper fectly, to ameliorate: 
by state funding and by the local assessment program the disparities; 


ia local tax resources, 
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second of which: might be characterized as a theory of 
relative or comparative discrimination based on family’ 
Income, Appellees sought to prove that a direct correla- 
tion exists between the wealth of families within each 
district and the expenditures therein for education. That 
is, along a continuum, the poorer the family the lower 
the dollar amount of education ‘received by the family’s 
ehildren, : 
ge che principal evidence adduced in support of this 
comparative discrimination claim is.an affidavit sub- 
mitted by Professor Joele S. Berke of Syracuse Univer- 
sity’s Educational Finance Policy Institute. The Dis- 
trict Court, relying in major part upon this affidavit and 
apparently accepting the substance of appellees’ theory, 
noted, first, a positive correlation between the wealth of 
school districts, measured in terins of assessable prop- 
erty per pupil, and their levels of per-pupil expenditures. 
Second, the court found a similar correlation between dis- 
trict wealth and the personal wealth of its residents. 
Measured in terms of median family income, oof F, 
Supp., at 282, n. 3. . 

If, in fact, these correlations could be sustained. then 
it might be argued that expenditures on education— 
equated by appellees to the quality of education—are 
dependent on personal wealth. Appellees’ comparative 
discrimination theory would still face serious unanswered 
questions, including whether a bare positive correlation or 
some higher degree of correlation “ js necessary to pro- 
vidé a basis for concluding that the financing system is de- 
are a . 

* Also, it should be recognized that median income statistics 
may not define with any precision the status of individual families - 
Within any given district. 4 more dependable showing of compara- 
tive wealth discrimination would also examine factors such us the 
average income, the mode, and the concentration of poor families in 
any district, 
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H 


i 


' 
f 


signed to operate to the peculiar disadvantage of the 
comparatively poor,** and whether a class of this size 
and diversity. could ever claim the special protection 


| accorded “suspect” classes. These questions need not 


i 


be addressed in this case. however, since appellees’ proof 
fails to support their allegations or the District Court’s 
conclusions. Sie yes 

Professor Berke’s affidavit is based on a survey of 
approximately 10% of the school districts in Texas. His 
findings, set out in the margin,” show only that the 
wealthiest few districts in the sample have the highest 
median family incomes and spend the most on educa- 
tion, and that the several poorest districts have the lowest 
family incomes and devote the least amount of money 
to education. For the remainder of the districts—96 
districts comprising almost 90% of the sample—the cor- 


relation is inverted, 7. e., the districts that spend next 


to the most money on education are populated by familhes 
having next to the lowest median family incomes while 


the districts spending the least have the highest median 


62 Cf. Jefferson v. Hackney, 406 U.S. 535, 547-549 (1972); Ely, 
Legislative and Administrative Motivation in Constitutional Law, 
79 Yale L. J. 1205, 1258-1259 (1970): Simon. The School Fimance 
Decisions: Collective Bargaining and Future Finance Systems, 82 
Yale L. J. 409, 439-440 (1973). 


63 Nfarket Value of Median Family State & Local 
Taxable Property Income Expenditures , 
Per Pupil in 1960 Per Pupil 
Above $100,000 $5,900 $815 
(10+ districts) : 

$100,000-$50,000 $4,425 " $d4+ 
(26 districts) ; 

$50,000-830,600 $4,960 . $483 
(30 districts) 

$30,000-310,000: $5,050 $462 
(40 districts) 

Below $10,000 $3,325 ; $305. 


(4 districts), 
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a 


family incomes. It is evident that, even if the con- 
ceptual questions were answered favorably to appellees, 
no factual basis exists upon which to found a claim of 
comparative wealth discrimination. 

This brings us, then, to the third way in which the 
classification scheme might be defined—district wealth 
discrimination. Since the only correlation indicated by 
the evidence is between district property wealth and ex- 
penditures, it may be argued that discrimination might 
be found without regard to the individual income char- 
acteristics of district residents. Assuming a perfect corre- 
lation between district property wealth and expenditures 
from top to bottom, the disadvantaged class might be 
viewed as encompassing every child jin every district 
except the district that has the most assessable wealth 
and spends the most on education."” Alternatively, as 


\ 

** Studies in other States have also questioned the existence of 
any dependable correlation between a district’s wealth measured 
in terms of assessable property and the collective wealth of families 
residing in the district measured in terms of median family 
income. Ridenour & Ridenour, Serrano v. Priest: Wealth and 
Kansas School Finance, 20 Kan. L. 213, 225 (1972) (“it. can be 
argued that there exists in Kansas almost an inverse correlation: 
districts with highest income per pupil have low assessed value per 
pupil, and districts with high assessed value per pupi! have low 
income per pupil”); Davis, Taxpaying Ability: A Study of the Re- 
Jationship Between Wealth and Income in California Counties, in’ 
The Challenge of Change in School Finance, 10th Nat’l Educational 
Assn. Conf, on School Finance 199 (1967) Bete. st Yale 1, J., 
supra, n. 53. See also Goldstein, supra, n. 38, at 522-527 


awa al. 


65 Indeed, this is precisely how the plaintiffs in Serrano v. Priest 
defined the class they purported to represent: “Plaintiff children 
claim to represent a class consisting of all public school pupils in 
affords the greatest educational opportunity of all school districts 
within California.” 96 Cal. Rptr., at 604, 487 P. 2d, at 1244, 
5 Cal. 3d, at 589. See also Van Dusartz y. Hatfieid, 334 F. Supp., 
at 873, j 
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. have not relied solely on this contention.” They also 
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suggested in Mr. Justice Marswatu's dissenting opinion, 
“post, at ——-, the class might be defined more restrictively « 
to include children im districts with assessable property 
which falls below the statewide average. or median, or 
below some other artificially defined level. 
However described, it is clear that appellees’ suit asks 
this Court to extend its most exacting scrutiny to review 
a system that allegedly discriminates against a large, 
diverse, and amorphous class, unified only by the com- 
mon factor of residence in districts that happen to have 
less taxable wealth than other districts.“ The system 
of alleged discrimination: and the class it defines have 
none of the traditional indicia of suspectness: the class 
is not saddled with such disabilities, or subjected to such 
a history of purposeful unequal treatment, or relegated 
to such a position of political powerlessness as to com- 
mand extraordinary protection from the majoritarian’ 
political process. 7 < 
‘We thus conclude that the Texas system does not 
operate to the peculiar disadvantage of any suspect class. 
But in recognition of the fact that this Court has never 
heretofore held that wealth discrimination alone provides 
an adequate basis for invoking strict scrutiny, appellees 


assert that the State’s system impermissibly interferes 
with the exercise of a “fundamental” right and that ac- 
cordingly the prior decisions of this Court require the 


66 Appellees, however, have avoided describing the Texas system 
as one resulting merely in discrimination between districts per se 
since this Court has’ never questioned the State’s power to draw 
reasonable distinctions between political subdivisions within its 
borders. Griffin v. County School Board of Prince Edward County, . 
af? U.S. 218; 230-231 (1964): AfcGowan v. Maryland, 366 U.S. 
420, 427 (1961); Salsburg v. Maryland, 346 U.S. 545, 552 (1954). 

67 F g., Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966) ; 
United States v. Kras, —— U. 8. — (1972). See Mr. Justice 
MarksHALL’s dissenting opinion, post, pp. —--—. 
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_ appheation of the strict standard of judicial review. 


Graham v. Richardson, 403 U. S. 363. 373-376 (19071) 
Kramer v. Union Free School District, 395 U. S. 621 


(1969); Shapiro v. Thompson, 394 U.S. 618 (1969). It 


is this question—whether education is a fundamental 
right, in the sense that it is among the rights and liberties 
protected by the Constitution—which has so consumed 
the attention of courts and commentators in recent years."* 
B 5 
In Brown v. Board of Education, 347 U.S. 483 (1954), 
@ unanimous Court recognized that “education is per- 
haps the most important function of state and local 
governments.” Jd., at 493. What was said there in the 
context of racial discrimination has lost none of its 
vitality with the passage of time: _ 
“Compulsory school attendance laws and the great 
.expenditures for education both demonstrate our 
Tecognition of the importance of education to our 
democratic society. It is required in the perform- 
‘ance of our most basic responsibilities, even service 
In the armed forces. It is the very foundation of 
good citizenship. Today it is a principal instru- 
ment in awakening the child to cultural values, in 
preparing him for later professional training, and 
in helping him to adjust normally to his environ- 


_ 8 See Serrano v. Priest, 96 Cal. Rptr. 601, 487 P. 2d 1241, 5 Cal. 3d 


o8f (1971); Van Dusartz v. Hatfield, 344 F. Supp. 870 (Minn. 1971): 
Robinson v. Cahill, 118 N. J. Super: 223; 287 AMBauisr (Gon y= J 
Coons, W: Clune, and 8. Sugarman, supra, n. 13, at 339-394: Gold- 
stein, supra, n. 38, at 534-541: Vieira. Unequal Educational Ex- 
penditures: Some Minority Views on Serrano v. Priest. 37 Mo. L. 


Rev. 617, 618-624 (1972); Comment. Educational Financing, Equal 


Protection of the Laws, and the Supreme Court, 70 Mich. L. Rev. 
1324, 1335-1342 (1972); Note, The Publie School Financing Cases: 
Interdistrict Inequalities and Wealth Discrimination, 14 Ariz. L, 
Rey. 88, 120-124 (1972). 
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ment. In these days, it is doubtful that any child 

~ may reasonably be expected to succeed in life if he 
is denied the opportunity of an education.“ Such an 
opportunity, where the state has undertaken to pro- 
vide it, is a right which must be made available to 
all on equal terms.” Jbid, 


This theme, expressing an abiding respect for the vital 
role of education in a free society, may be found in 
numerous opinions of Justices of this Court writing 
both before and after Brown was decided. Wisconsin v. 
Yoder, 406 U. S. 205, 213 (Tue Curr JUS). +237, 
238-239 (Mr. Justice Wurre) (1972): Abington School 
Dist. v. Schempp, 374 U. 5. 203, 230 (1963) (Mr. Justice 
BRENNAN); McCollum v. Bd. of Education, 333 U. S. 
503, 212 (1948) (Mr. Justice Frankfurter); Pierce v. 
Society of Sisters, 26S U. S. 510 (1925); Meyer v. Ne- 
braska, 262 U. S. 390 (1923); Interstate Consolidated 
Street Ry. vy. Massachusetts, 207 U.S. 79 (1907). 

’ Nothing this Court holds today in any way detracts 
from our historic dedication to public education. We 


——— 


© 


are in complete agreement with the conclusion: of the 
three-judge panel below that “the grave significance 


of education both to the individual and to our society” 
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cannot be doubted.” But the importance of a service’ 


rrteay sete 


performed by.the-State_does_not determine whether, it 


must bé regarded_as fundamental for purposes of exami- 
Nation under the Equal Protection Clause.” Mr. Justice 
‘Harlan, dissenting from the Court's application of strict 
scrutiny to a law impinging upon the right of interstate 
travel, admonished that “{v]irtually every state statute 
affects important rights.” Shapiro v. Thompson, 394 
U.S. 618, 653, 661 (1969). In his view. if the degree 
of judicial scrutiny .of state legislation fluctuated de- 


* 


$9 337 F. Supp., at 283. 
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pending on a majority’s view of the importance of the 
“Interest. affected, we would have gone “far toward ° 
Making this Court a ‘super-legislature.’.” Ibid. We 
would indeed then be assuming a legislative role and 
one for which the Court lacks both authority and com- 
petence. But Mr. Justice Srewarr's response in 
Shapiro to Mr. Justice Harlan's concern correctly articu- 
lates the limits of the fundamental rights rationale em-. 
ployed in the Court's equal protection decisions: 


“The Court today does not ‘pick out particular 
human activities, characterize them as “funda- 
mental,” and give them added protectioniaaaaneno 
the contrary, the Court simply recognizes, as it 
must, an established constitutional right, and gives 
to that right no less protection than the Consti- 
tution itself demands.” 394 U. S., at 642, -(Em- 
phasis from original.) 


Mr. Justice Srewarr’s statement serves to underline 
what the opinion of the Court in Shapiro makes clear. 
In subjecting to strict judicial scrutiny state welfare 
eligibility statutes that imposed a one-year durational 
residency requirement as a precondition to receiving 
AFDC benefits, the Court explained: 


“in moving from State to State ... appellees were 
exercising a constitutional right, and any classifica- 
tion which serves to penalize the exercise of that. 
right, unless shown to be necessary to promote a 
‘compelling governmental interest. is unconstitu- 
tional.” Td., at 634. (Emphasis from original.) 


The right to interstate travel had long been recognized 
as a right of constitutional significance,”° and the Court’s 


0B. g., United States vy. Guest, 383 U.S. 745s 
Oregon vy. Mitchell, 400 Deas bie 929. 937504 rf 
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decision therefore did not require an ad hoc determination 
as to the social or economic importance of that right 
Lindsey v. Normet, 405 U.S. 56 (1972), decided only 
last Term, firmly reiterates that social importance is 
not the critical determinant for subjecting state legisla- 
tion to strict scrutiny. The complainants in that case, 
involving a challenge to the procedural limitations im- 
posed on tenants in suits brought by landlords under 
Oregon’s Forcible Entry and Wrongful Detainer Law 
urged the Court to examine the operation of the ie 
under “a more stringent standard than mere rationality.” 
id., at 73. The tenants argued that the statutory limita- 
tions implicated “fundamental interests which are par- 
ticularly important to the poor,” such as the “‘need for 
decent shelter’ and the “ ‘right to retain peaceful pos- 
session of one’s home.’” Jbid. Mr. Jusrice WHute’s 
analysis, in his opinion for the Court, is instructive: | 


(sK ¢ 


“We do not denigrate the importance of ‘decent, 
safe, and sanitary housing. But the Constitution 
does not provide judicial remedies for every social 
and economic ill. We are unable to perceive in 
that document any constitutional guarantee of access 
to dwellings of a particular quality or any recogni- 
tion of the right of a tenant to oceupy the real 
property of his landlord beyond the term of his 
lease, without the payment of rent .... Absent 
constitutional mandate, the assurance of adequate 


™ After Dandridge v. Williams, 397 U. S. 471 (1970), there could 
be no lingering question about the eonstitutignm foundation for 
the Court’s holding in Shapiro. In Dandridge the Court applied 
the rational basis test in reviewing Maryland’s maximum family 
grant provision under its AFDC program. A federal district court 
held the provision unconstitutional, applying a stricter standard 
of review. In the course of reversing the lower court, the Court 
distinguished Shapiro properly on the ground that in that case 
“the Court found state interference with the constitutionally pro-- 
tected freedom of interstate travel.” /d., at. 484 n. 16. 
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housing and the definition of landlord-tenant rela- 
tionships are legislative, not judicial.. functions.” 
fd., at 74. (Emphasis supplied.) - 


Similarly, in Dandridge vy. Williams, 397 U. S. 471 
(1970), the Court’s explicit recognition of the fact that 
the “administration of public welfare assistance .. . in- 
volves the most basic economic needs of impoverished 
human beings,” id., at 485,7? provided no basis for depart- 
ing from the ee haled mode of constitutional analysis of 
legislative classifications involving questions of economic 
and social policy. As in the case of housing, the central 
lmportance of welfare benefits to the poor was not an 
adequate foundation for requiring the State to justify its 
law by s showing some cofnpelling state interest. See also 
Jefferson v. Hackney, 406 U.S. 535 (1972); Richardson 

~ bewner, 404 UTS. Poeige)). : 

The lesson of these cases in addressing the question 
now before the Court is plain. It is not the province 
of this Court to create substantive constitutional rights 

-_in the name of guaranteeing equal protection of the laws. 
Thus the key to discovering whether education is “funda- 
mental” is not to be found in comparisons of the relative 
societal significance of education as opposed to subsistence 
or housing. Nor is it to be found by weighing whether 
education is as important as the right to travel. Rather, 
the answer lies in assessing whether there is a right to 
education explicitly or implicitly guaranteed by the Con: 
stitution. Eisenstadt v. Baird, 405 U.S. 438 (1972) 


f 
RACE og 
a oe sania 


} : i The Court refused to apply the strict serutiny test despite its 
contemporaneous recognition in Goldberg v. Kelly, 207 US. 254, 
264 (1970) that “welfare provides the means to obtain essential 
food, clothing, iter sing, and medical eure.” - 

‘SIn #isenstadt, the Court struck down « Massachusetts st: tute 
that prohibited the distribution of contrace plive devices, finding that 
the law failed “to satisfy even the more lenient equal protection 
standard.” Jd, at 447 n. 7. Nevertheless, iu dictum, the Court 
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Dunn v. Blumstein, 405 U.S. 330 (1972): Police De- 
partment of the City of Chicago vy. Mosley, 408 U.S. 92 
(1972); °° Skinner vy. Oklahoma, 316 U. 8. 535 (aa 
Education, of course, is not ainong the rights afforded 
exphcit protection under our Federal Constitution. Nor 
do we find any basis for saying it js implicitly so protected. 


“if we were 
to conclude that the Massachusetts statute impinges upon, funda- 
mental freedoms under Griswold [x. Connecticut, 38i eet 7o 
(1965)}, the statutory classification would have’ to be not merely 
rationally related to a valid public purpose but necessary to the 
achievement of a compelling state interest.” Tbid. 
original). : 

4 Dunn fully canvassez this Court's voting rights cases and ex- 
plains that “this Court has mude clear that a citizen has a con- 
stitutionally protected right to participate in elections on an equal 
basis with other citizens ih the jurisdiction.” Jd. at 336 (emphasis 
supplied). The constitutional underpinnings of the right to equal 
treatment in the voting process can no longer be doubted ever 


(emphasis from 


though, as the Court noted in Harper v. Virginia Bd. of Elections, 


383 U.S. 663, 665 (1966), “the right-to vote in state elections is 
nowhere expressly mentioned.” See Oregon v. Mitchell, 400 U. S. 
112, 135, 138-144 (Mk. Justice DovG as) ,.229 257s (Opinion 
of JUSTICES BRENNAN, Wuire, and MARSHALL) (1970); Bullock vy. 
Carter, 405 U.S. 134, 140-144 (1972); Aramer v. Union Free School 
District, 395 UC. 8. 621, 623-630 (1969): Wiliams v. Rhodes, 393 
U_S. 23, 29, 30-31 (196s)- Reynolds v. Sims, 377 U.S, 533. 534-562 
(1964); Gray v. Sanders, 372 U. S. 368, 379-381 (1963). 


In Mosley the Court struck down a Chicago antipicketing 
ordinance that exempted labor picketing from its prohibitions, The: 


ordinance was held invalid under the Equal Protection Clause 
after subjecting it to careful scrutiny and finding that the ordinance 
was not narrowly drawn. The Stricter standard of review was appro- 
priately applied since the ordinance was one “affecting First Arnend- 
ment interests.” Jd. at 101. ; 

‘6 Skinner applicd the standard of close scrutiny to a state law 


- permitting forced sterilization of. “habitual criminals.” Implicit in 


the Court’s opinion is the recognition that the right of procreatior 


is among the rights of personal privacy protected under the Consti-. 


tution. See Roe vy. Wade, — U.S. —, — (1973). 
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As we have said, the undisputed importance of education 
will nos alone cause this Court to depart from the usual 
standard for reviewing a State’s social and economic legis- 
lation. It is appellees’ contention, however, that eduea- 
tion is distinguishable from other services and benefits 
provided by the State because it bears a peculiarly close 
relatiorship to other rights and liberties accorded. pro- 
tection under the Constitution, Specifically, they insist 
that education is itself 4 fundamental personal right be- 
cause it is essential to the effective exercise of First 
Amendment freedoms and to intelligent utilization of the 
right to vote. In asserting a nexus between speech and 
education, appellees urge that the right to speak 1s mean- 
ingless unless the speaker is capable of articulating his 
thoughts intelligently and persuasively. The “market- 
place of ideas” is an empty forum for those lacking basic 
communicative tools. Likewise. they argue that the 
corollary right to receive information becomes httle 
more than a hollow privilege when the recipient has not 
been taught to read. assimilate, and utilize available 
knowledge. 

A similar line of reasoning is pursued with respect 
to the right to vote.*> Exercise of the franchise, it is con- 
tended, cannot be divoreed frorn the educational foun- 
dation of the voter. The clectoral process, if reality is 
to conform to the democratic ideal. depends on an in- 


scot ema Wed Lion Broadcasting Co. vy. FCG, 395 U.S. 367, 
389-390 (1969) - Stanley v. Georgia, 394 U. 8. 537, 564 (1969); 
Lamont yv. Postmaster General, 381 U. S. 301. 306-307 (1965), 
A . 7 Since the right to_ vote, perse,—is not i constitutionally pro- 
ae ee right, we assume that appellees’ references to that right are 
7 Se simply shorthand references to the protected right, implicit in our 


{ }-- constitutional System, to participate in state elections on an_equal 

ae | = 5 — eu 

“| basis with other qualified voters whenever the State has adopted 
ve j {an elective process for determining who will represent_any segment... 


ly of the State’s population. See n. 74, supra. 
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formed e ectorate: a voter cannot cast his ballot intelli- 
gently unless his reading skills and thought processes 
have been acequately developed. 

We need not dispute any of these propositions. The 
Court has long afforded zealous protection against un- 
justifiable governmental interference with the individ- 

~ual’s rights to speak and to vote. Yet we have never 
presumed to possess either the ability or the authority 
to guarantee to the citizenry the most effe ctive speech or 
the most informed electoral choice. That these may be 
desirable goals of a system of freedom of expression and 
of a representative form of government is not to be 
} doubted.” These are indeed goals to be pursued by a 
fi people whosé thouelits and beliefs are. freed from govern- 
é 
i 


inyplemrented ‘by judicial intrusion into otherwise legiti- | 


mate state activities. : 
Eiven if it were conceded that some ide ntifiable quan- 
tum of education is a constitutionally pr otected prerequi- 
: site to the meaningful exercise of either right, we have no 
indication that the present levels of educational expendi- 
\ ture_in Texas provide an education that falls short. 
Whatever merit appellees’ argument might have if a 


*9 The States have often pursued their entirely legitimate interest 

so tree” In._ assuring “intelligent exercise ofthe franchise,” Katzenbach v. 
\ / Morgan, 384 U. S. 641, 655 (1966), through such devices us lit- 
\ A eracy tests and age Se on the nght to vote. See ibid.; 
Fi x : Oregon v. Mitchell, 400 U.S. 112 (1970). And, where those restric- 
f NK tions have been found to promote intelligent use of the ballot without 

j ‘ discriminating against those racial and ethnic minorities previously 
Sa deprived of an equal educational opportunity, this Court has upheld 
. their use. Compare Lassiter v. Northampton County Bd. ae Elec- 

tions, 360 U.S. 45 (1959), with Oregon v. Mitchell; 400 U.S.. at 133 

(Mr. Justice Black), 135. 144-147 (Mr. JUSTICE ee i Tee 

216-217 (Mr. Justice Harlan), 229, 231-236 (Opinion of JusTicEes 

BRENNAN, WHITE, and. MarsHauu), 281, 282-284 (Mr. Justice 


STEWART), and Gaston County vy. United States, 395 U.S. 285 (1969).. 


“mental hiterference. But they are not values to bé, 
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State’s financing system occasioned an absolute denial of 
educational opportunities to any of its children, that 
argument provides no basis for finding an interference 
with fundamental rights where only relative di fferences in 
spending levels are involved and where—as is true in the 
present case—no charge fairly could be made that the 
system fails to provide each child with an opportunity 
to acquire the basic minimal skills necessary for the enj joy- 
ment-of-the rights of ‘speech and of full ] participation-an 
“the political process. 
Furthermore, the logical limitations on appellees’ nexus 
theory are difficult to perceive. How. for instance, is 
education to be distinguished from the significant eee 
sonal interests in the basics of decent food and shelter? 
Empirical examination might w ae buttress an assump- 
tion that the ill-fed, ill-clothed, and ill-housed are among 
the most ineffective participants in the political process 
and that they derive the least enjoyment from the 
benefits of the First Amendment.’ If so appellees’ 
thesis would cast serious doubt on the authority of Dan- 
dridge v. Williams, supra, and Lindsey v. Normet, supra. 
We have carefully considered each of the arguments 
supportive of the Distiat Court's finding that educa- 
tion is a fundamental right or liberty and have found 
those arguments unpersuasive. In one further respect 
we find this a particularly inappropriate case in which 
to subject state action to strict judicial scrutiny. The 
present case, in another basic sense, is significantly dif- 
ferent from any of the cases in which the Court has 
applied strict scrutiny to state or federal legislation 
touching upon constitutionally protected rights. Each of 


“9 See Schoettle, The Equal Protection Clause in Public Educa- 
tion, 71 Col. L. Rev. 1355, 1389-1390 (1971): Vieira, supra, n. 68, 
at 622-623; Comment, Tenant Interest Representation: Proposal for 

agearanal, Tenants’ Association, 47 Tex. L. Rev. ‘1160, 1172-1173 
n. 61 (1969). 
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our prior cases itivolved legislation which “deprived,” 
“lainnged.” or “interfered” with the free exeroiee of 
some such fundamental personal right or liberty. See 
Skinner v. Oklahoma, supra, at 936; Shapiro v. Thompson, 
supra, at 634; Dunn vy. Blumstein, supra, at 338-343. 
A critical distinction: between those cases and ‘the one 
now before us lies in what Texas is endeavoring to do with 
respect to. education. Mr. Justice Brennan. ee 
for the Court in oo an Morgan, Re tis G4) 
(1966), expresses well the Or point 
“This is not a complain t that,Congress .. . has un- 
constitutionally denied or diluted an yone's right to 
vote but rather that Congress violated the Consti- 
tution by not extending the relief effected. [to others 
similarly situated] .... | 
“[’'The federa] law in question] does not restrict or 
deny the franchise but in effect extends the franchise 
to persons who otherwise would be denied it by 


State law. ... We need decide only whether the 
challenged limitation on the relief effected . .. Was 


permissible. In deciding that question, the prin- 
ciple that calls for the aa scrutiny of distine- 
tions in laws denying fundamental Tigitsee 1S 
inapplicabl e; for the distinction challenged by ap- 
pellees is presented only as a limitation on a reform 


$1 Katzenbach v. Morgan involved a challenze by registered voters 
in New York City to a provision of the Voting Rights Act of 1965 
that, prohibited enforcement of a state law calling for English 
literacy tests for voting. The law. was suspended as to residents 
from Puerto Rico who had completed at least six years of educa- 
tion at an “American- flag” school in that country even though 
the language of instruction was other than English. This Court: 
upheld the questioned provision of the 1965 Act over the elaim that 
it discriminated against those with a sixth grade education obtained 
in non-English-speaking schools other than the ones designated by the 
federal legislation. 
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measure aimed at eliminating an existing barrier 
to the exercise of the franchise. Rather, in deciding 
the constitutional] propriety of the limitations in 
such a reform measure we are guided by the familiar 
principles that a ‘statute is not invalid under the 
Constitution because it might liave gone farther than 
it did,’ ... that a legislature need not ‘strike at all 
evils at the same time.” and that ‘reform may take 
One step at a time, addressing itself to the phase 
of the problem which seems Inost acute to the legisla- 
Pi Memniidinntt tld) catGo6-637: (emphasis from 
original.) 


The Texas system of schoo] finance is not unlike the 
federal legislation involyed in Katzenbach in this regard. 
Every step leading to the establishment of the system 
Texas utilizes today—inecluding the decisions permitting 
localities fo tax and expend locally, and creating and 
continuously expanding state aid was Implemented in 
2n effort to extend public education and to improve its 
quality.” Of course, every reform that benefits some 
more than others may be criticized for what jt fails 


(to accomplish, But we think it plain that, in substance. 


the thrust of the Texas system is affirmative and re- 


formatory and, therefore, should be scrutinized under | 


judicial principles sensitive to the nature of the State’s 
efforts and to the rights reserved to the States under the 
Constitution.“ 


It should be clear, for the reasons stated above and 
In accord with the prior decisions of this Court. that 


“Cf, Meyer v. Nebraska, 262 U.S. 390 (1923): Pierce y. Society 
Of Sisters, 268 U.S. 510 (1925); Hargrove v. Kirk, 313 F. Supp. 
944 (MD Fla. 1970), Vacated, 401 US. 476 (1971), 

®$See Schilb v. Kuebel, 404 U. S. 357 (1971); AfcDonald ¥. 
Bd. of Election Comm'rs, 394 U.S. S02 (1969), 
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this is not a case in which the challenged state action 
must be subjected to the searching judicial scrutiny re- 
served for laws that create suspect classifications or 
impinge upon constitutionally protected rights. 

We need not rest our decision, however, solely on the 
inappropriateness of the strict scrutiny test. A century 


of Supreme Court adjudication under the Weug Pro- 


tection Clause affirmatively supports the application of 
the traditional standard of review, which requires only 
that the State’s system be shown to bear some rational 
relationship to legitimate State. purposes. This case 
represents far more than a challenge to the Wanner mn 


We have here nothing Jess than a direct attack on the 


‘way in which Texas has chosen to raise and dishurse 
State and local tax revenues. We are asked to condemn 


the States judement in conferring on political sub- 
divisions the power to tax local property to supply reve- 


nues for local interests. In so. doing, appellees would 


have the Court intrude in an area in which it has tradi- 
tionally deferred to state legislatures! This Court has 
often admonished against such interferences with the 
State’s fiscal policies under the Equal Protection Clause: 
“The broad discretion as to classification possessed 

by a legislature in the field of taxation has long 
been recognized. ... [T]he passage of time has 
only served to underscore the wisdom of that recogni- 
tion of the large area of discretion which is needed 

by a legislature in formulating sound tax poli- 
cies... .. It has .~ /'been pointed out that in 
taxation, even more than in other fields. legislatures 
possess the greatest freedom in classification. Since 


** See, €. g., Bell’s Gap R. Co. v. Pennsylvania, 134 U. §. 232 (1890) ; 


Carmichael v. Southern Coal & Coke Co., S01 Us e405 508-509 


(1937); Allied Stores of Ohio, Inc. y. Bowers, 358 U.S. 522 (1959). 
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- the members of a legislature necessarily enjoy a 
familiarity with local conditions which this Court 
cannot have, the presumption of constitutionality 
can be overcome only by the most expheit demon- 
stration that a classification is a hostile and oppres- 
sive discrimination against particular persons and 
classes... .” Madden vy. Kentucky, 309 U. S. 83, 

. 87-88 (1940), : 


See also Lehnhausen v. Lake Shore Auto Parts Co 
U. 8. — (1973); Wisconsin v. J. CG. Penney Co., 311 
U.S. 485, 445 (1940). 
Thus we stand on familiar ground when we continue to 
acknowledge that the Justices of this Court lack both the 
expertise and the familiarity with loca] problems so neces- 
sary to the making of wise decisions with respect to the 
raising and disposition of public revenues. Yet we are 
‘urged to direct the States either to-alter drastically the 
present system or to throw out the property tax altogether 
in favor of some other form of taxation. No scheme of 
taxation, whether the tax is imposed on property, in- 
come, or purchases of goods and services, has yet been 
- devised which is free of all discriminatory impact. In 
such a complex arena in which no perfect alternatives 
exist, the Court does well not to impose too rigorous a 
Standard of scrutiny lest all local fiscal schemes become 
subjects of criticism under the Equal Protection Clause.” 


*5'Those who urge that the present system be invalidated offer 
little guidance as to what type of school financing should replace 
it. The mest likely result of rejection of the existing svstem would 
be statewide financing of all public education with funds derived from 
taxation of property or from the adoption or expansion of sales and 
income taxes. See Simon. supra, n. 62. The authors of Private 
Wealth and Public Education. supra, n. 13, at 201-242, suggest an 
alternative scheme, known us “district power equalizing.” In simplest 
terms, the State would guarantee that at any particular rate of 
Property taxation the district would receive a stated number of 
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Tn addition to matters, of fiscal policy. this ease als 
involves the most persistent and difficult questions of 
edueational policy, another area in which this Court's 
lack of specialized know ledge and experience counsels 
against premature interference with the informed judg- 
ments made at the state and local ley els. Education, 
perhaps even more than welfare assistance, presents a 


“Inyriad of “intractable economic. social, and even philo- 


sophical problems.” Dandridge v. Williams, 397 iS. 
at 487. The very complexity of she problems of financing 
and managing a statewide public school system suggest 
that “there will be more than one constitutionally per- 
missible method of solving them,” and that. within. the 
limits of rationality, “the’ legislature's efforts to tackle 
the problems” should be entitled to respect. Jefferson y. 
Hackney W406 -U.75..:335. 046-547 (1972). On even 
the most basic questions in this area the scholars 
and educational experts are divided. Indeed, one of 


‘the hottest sources of controv ersy concerns the extent 


to which there is a demonstrable correlation between 
Re a eocenmere « 

dollars regardless of the district’s t ix base. To finince the subsidies 
to “poorer” districts, funds would be take n away trom the “wealthier” 
districts that, because of ‘their higher property values, collect more 
than the nerd umount at any given rate. This is not the place to 
weigh the arguments for and against “district power equalizing.” be- 
yond noting that commentators ure in disugreement as to whether 
it is feazible, how it would work, and indeed whether it would Violate 
the equal protection theery underlying appellees’ case. President's 
Comm'n on School Finance. Schools, People & oe 32-33 (1972): 
Bateman & Brown, Some reflections on Serrano sPriést,..49 - J. 
Urban L. 701, 706-70s (1972): Brest, Book Review. a L. Rev. 
591, 594-596 (1971); Goldstein, supra, n. BS, at 542-543; Wise, 
School Finance Equalization Lawsuits: A Model Legislative Re- 
sponse. 2 Yale Rev. of L. & Soc. Action, 123, 1235{1974 j= Silara 
& White, Intrastate Inequalities in Public Edueation: The Case 
for Judicial Relief Under the Equal Protection Clause, 1970 Wis. 
L. Rev. 7, 29-30, 
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educational expenditures and the quality of education **— 
an assumed correlation underlying virtually ev ery legal 
conclusion drawn by the District Court in this case. 
Related to the questioned relationshi p between cost and 
quality is the equally unsettled controversy as to the 
proper goals of a system of public education.” And 
the question regarding the most effective relationship 
beween state boards of education and loeal school boards, 
in terms of their respective respongibilities and degrees 
ef control, is now undergoing searching re-examina- 
tion. The ultimate wisdom as to these and related 
problems of education is not likely to be devined for 
ali time even by the scholars who now so earnestly debate 
the issues. In such circumstances the judiciary is well 
advised to refrain from inter posing on the States in- 
flexible constitutional restraints that could circumseribe 
or handicap the continued research and experlnentation 
so vital to finding even partial solutions to educational 
problems and to keeping abreast of ever ch ranging 
conditions. 

It must be remembered also that every claim arising 
under the Equal Protection Clause has unplheations for 


*5The quality-cost controversy has received considerable atten- 


tion. Among the notable authorities on both sides are the follow- 


ing: C. Jencks, Inequality (1972);. C. Silberman, Crisis in the 


Classroom (1970): Office of Mdueation, Equality. of _Edueational 


Opportunity (1966) (The. Coleman Report) ; On Equality of Educa- 


tional Opportunity (1972) (Moy nihan & Mosteller eds.) ; J. Guthrie, 
G. Kleindorfer, H. Levin, & R. Stout, Schools and Inequality 
(1969); President's Comm’n on Schoo! Finance. supra, n. 85; Swan- 
son, The Cost-Quality Relationship, in The Challenge of Change m 
School Finance, 10th Nat'l Educational Assn. Conf. on School Finance 
157° (1967). 

87 See the results of the Texas Governor’s Committee’s statewide 
survey on the goals of education in that State. I Governor’s 
Committee Report, at 59-68. See also Goldstein, supra, n. 38 
at 519-522; Schoettle, supra, n. 80; authorities cited in n. 86, supra,. 
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the relationship between national and state power under 
our federal system. Questions of federalism are always 
inherent in the process of determining whether a State’s 
laws are “0 be accorded the traditional] presumption of 
constitutionality, or are to be subjected instead to rigor- 
ous judicial scrutiny. While “[t]he maintenance of 
the principles of federalism is a foremost consideration 
in interpreting any of the pertinent, provisions under 
Which this Court examines state action.” * it would be 
‘dificult to imagine a case having a greater potential 
‘impact on our federal system than the one now before 
Re in which we are urged to abrogate systems of financ- 
jing publie education presently in existence in virtually 
| every State. 


The foregoing considerations buttress our conclusion 
that Texas’ system of public school finance is 4n inap- 
propriate candidate for strict judicial scrutiny. These 
Same considerations are relevant to the determination 
whether that system, with its conceded imperfections, 
nevertheless bears some rational relationship to a legiti- 
mate state purpose. It is to this question that we next 


turn our attention. 
DEp 


The basic contours of the Texas school finance system 
have been traced at the outset of this opinion. We will 
now describe in more detail that system and how it 
operates, as these facts bear directly upon the demands 
of the Equal Protection Clause. 

Apart from federal assistance, each Texas school re- 
ceives its funds from the State and from its local school 
district. On a statewide average, a roughly comparable 


88 Allied Stores of Ohio, Inc. v. Bowers. 358 Ue ole. 630..532 
(1959) (AIr. Justice Bren NAN. concurring); Aatzenbach y. Morgan,. 
384 U.S. 641, 659, 661 (1966) (Mr. Justice Harlan, dissenting). 
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amount of funds is derived from each source.” The 
State's contribution, under the Minimum Foundation 
Program, was designed to provide an adequate minimum 
educational offering in every school in the State. Funds 
are distributed to assure that there will be one teacher— 
compensated at the State-supported minimum salary— 
for every 25 students.° Each school district’s other 
- supportive personnel are provided for: one principal for 
every 30 teachers; one “special service” teacher— 
hbrarian, nurse, doctor, ete.—-for every 20 teachers; © 
superintendents, vocationa] instructors. counselors, and 
educators for exceptional children are also provided.” 
Additional funds are earmarked for current operating 
expenses, for student transportation.” and for free 
textbooks,” , 

The program is administered by the State Board .of 
Education and by the Central Education Agency, which 
also have responsibility for school accreditation ™ and 
for monitoring the Statutory teacher qualification stand- 
ards." As reflected by the 62% increase in funds allotted 
to the Edgewood Schoo] District over the Jdst three 
years,” the State’s financial contribution to education is 
steadily increasing. None of Texas’ schoo] districts, how- 


®9In 1970 Texas expended approximately 2.1 billion dollars for 
education and a little oxer one billion eame from the A\finimum 
Foundation Program. Texas Research League, supra, n. 20, at 2. 
wo tee KdueCode § 16.13 (1972); 

221i s IGS 

927d, § 16.15. 

°3 Fd. 88 16.16, 16.17, 16.19 

ide Sh 1645, 165121663. 

% Id... §§ 12.01-12.04, 

*9 Ids08 11:26,(5): 

Pld S16 30 leet seq. 

98 See ante, at 9-10, 
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ever, has been content to rely alone on funds from the 
Foundation Program. 

By virtue of the obligation to fulfill its local Fund 
Assignment, every district must impose an ad ‘valorem 
tax on property located within its borders. The Fund 
Assignment was designed to remain sufficiently low to 
assure that each district would have some ability to 
provide a inore enriched educational program.” Every 
district supplements its foundation grant in this manner. 
In some districts the local proper ty tax contribution is 
insubstantial, as in Edgewood where the supplement 
was only $26 per pupil in,1967. In other districts the 
local share may far exceed even the total Foundation 
grant. In part, local differences are attributable to dif- 
ferences in the rates of taxation or in the degree to which 
the market value for any category of property varies from 
its assessed value.” The greatest intercistrict disparities, 
however, are attributable to differences in the amount of 
“assessable property available within any district. Those 
districts that have more property, or nore valuable prop- 
erty, have a greater capability for supplementing state 

« funds. In large measure, these additional local revenues 
_-are devoted to paying higher salaries to more teachers. 
| Therefore, the primary distinguishing attributes of schools 
in property-affluent districts are lower pupil-teacher ratios 

| and higher salary schedules.’ 


#9 Gilmer-Aiken eRe e, supra, n. 15, at 15. 

200 There is no uniform statewide assessment practice, in esas 
Commercial property, for example, might be taxed at 30% of 
market value in one county and at 506% in another. V Governor’s 
Committee Report, at 25-26; Berke, Carnevale, Morgan & White, 
supra, n. 29, at 666-667 n. 16. 

e - Texas Research League. supra. n. 20, at 18. Texus, in this 
regard, is not unlike most other States. One commentator has ob- 
served that “disparities in expenditures appear to be largely ex- 
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This, then, is the basic outline of the Texas finance 
structure. Because of differences in expenditure levels 
oceasiox.ed by disparities in property tax income, ap- 
pellees slaim that children in less affluent districts have 
been mirde the subject of invidious discrimination. The 
District Court found that the State had failed even “to 
establish a reasonable basis” for a system that results 
in different levels of per pupil expenditure. 337 F. Supp., 
at 284. We disagree. ; 


2s 


plained fy variations in teacher salaries,” Simon, supra, n. 62, at 


AI. 


As previously noted, text accompanying n. 86, supra, the extent to 
which the quality. of education+varies with expenditure per pupil is 
debated inconclusively by the most thoughtful students of public edu- 
eation. ‘Vhile all would agree that there is a correlation up to the 
point of providing the recognized essentials in facilities and academic 
opporturzities, the issues of greatest disagreement include the effect on 
the qualty of education of pupil-teacher ratios and of higher teacher 
salary sehedules. E.g., Oflice of Education. supra, n. 86. at 316-319, 
The stave funding in Texas is desiened to assure, on the average, one 
teacher for every 25 students, which is considered to be a favorable 


, tatio by most standards. Whether the minimum salary of $6,000 per 


year is st:fRcient in Texas to attract qualified teachers may be more 
debatable, depending in major purt upon the location of the school 
district. But there appears to be little empirical data that supports 
the advantage of any particular pupil-teacher ratio or that documents 
the existence of a dependable correlation between the level of public 
school teachers’ salaries and the quality of their classroom instrue- 
tion. Acn intractable problem in dealing with teachers’ salaries is the 
absence, up to this time, of satisfactory techniques for judging 
their alsility or performance. Relatively few school systems have 
merit paans of any kind, with the result that teachers’-salaries are 
usually mencreased across the board in a way which tends to reward the 
least deserving on the same basis as the most deserving. Salaries are 
usually raised automatically on the basis of length of service and 
accordims to predetermined “steps,” extending over 10-to-12 year: 
periods, : ‘ 
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In its reliance on state as well as local resources, the 
Texas system is comparable to the systems employed 
im virtually every other State’? The power to tax local 
property for educational purposes has been recognized 
in Texas at least since 1883. When the growth of 
commercial and industrial centers and accompanying 
shifts in population began to create disparities in loeal 
resources, Texas undertook a program calling for a con- 
siderable investment of state funds. 

The “foundation grant” theory upon which Texas 
educators based the Gilmer-Aiken bills, was a product 
of the pioneering work of two New York educational re- 
formers in the 1920's, George D. Strayer and Robert M. 
Haig.°t Their efforts were devoted to establishing a 
means of guaranteeing a minimum statewide educational 
program without sacrificing the vital element of local 


102 Pressdent’s Comm’n on School Finance, supra, n. 85, at 9. Until 

recently, Hawaii was the only State that maintained a purely state- 
funded educational program, In 1968, however, that State amended 
its educational finance statute to permit counties to collect addi- 
tional funds locally and spend those amounts on its schools. The 
rationale for that recent legislative choice is instructive on the 
question before the Court today: 
“Under existing law, counties are precluded from doing anything 
in this area, even to spend their own funds if they so desire. This 
corrective legislation is urgently needed in order to allow counties 
to go above and beyond the State’s standards and provide educa- 
tional facilities as good as the people of the counties want and 
are willing to pay for. Allowing local communities to go above 
and beyond established minimums provided for their people encour- 
ages the best features of democratic government.” Haw. Sess. Laws, 
Art. 38, § 1 (1968). 

293 See text accompanying n. 7, supra. 

© G. Strayer & R. Haig, The Financing of Education in the State 
of New York (1923). For a thorough analysis of the contribution 
of these reformers and of the prior and subsequent history of edu- 
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cational finance, see J. Coons, W. Clune & §. Sugarman, supra, n. 13, 
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participation. The Strayer-Haig thesis represented an 
accommodation between these two competing forees. As 
articulated by Professor Coleman: 


“The history of education since the industrial revolu- 
tion shows a continual struggle between two forces: 
the desire by members of society to have educational 
opportunity for all children, and the desire of each 


family to provide the best education it can afford for 
its-own children.” * >” 


The Texas system of school finance is responsive to 
these two forces. While assuring a basic education for 
every child in the State, it permits and encourages a large 
measure of participation in and control of each district’s 
schools at the local level. In an era that has witnessed a 
consistent trend toward centralization of the functions of 
government, local sharing of responsibility for public edu- 
eation has survived. The merit of local control was recog- 
nized last.Term in both the majority and dissenting opin- 
ions in Wright v. Council of the City of Emporia, 407 U.S. 


Ee) 1072)" Wir, JUSTICE STEWART Stated there that 


“Td]irect control over decisions vitally atiecting the educa- 
tion of one’s children is a need that is strongly felt in our 
society.” J/d., at 469. THe CuHuirer Justice, in his dis- 
sent, agreed that “[]]ocal control is not only vital to con- 
tinued public support of the schools, but it is of over- 
riding importance from an educational standpoint as 


2VWellee Osa. 47S. 
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The elie of attachment to eovernment at 
the lowest level where education is concerned reflects 
the depth of commitment of its supporters. ‘In part, 
local control means, as Professor Coleman suggests, the 
freedom to devote more money tothe education of one’s 
children. Equally important, however, is the opportunity 


105 J. Coons, W. Clune & S. Sugarman, supra, n. 13, Foreword by 
James S. Coleman, at vil. : : 
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it offers for participation-in the decision-making proc- 
ess that determines how those local tax dollars will be 
spent. Each locality is free to tailor local programs to 
local needs. Pluralism also affords some opportunity 
for experimentation, innovation, and a healthy competi- 
tion for educational excellence. An analogy to the 
Nation-State relationship in our federal system seems 
uniquely appropriate. Mr. Justice Brandeis identified 
as one of the peculiar strengths of our form of govern- 
ment each State’s freedom to “serve as a laboratory... 
and try novel social and economic experiments.” 7°° No 
area of social concern stands to profit more from a multi- 
plicity of viewpoints and from a diversity of approaches 
than does public education. 

Appellees do not question the propriety of Texas’ 


dedication to local control of education. To the contrary, 


they attack the school finance system precisely because, 
in their view~it does not provide the same level of local 
control and fiscal flexibility in all districts. Appellees 
suggest that local control could be preserved and pro- 
moted under other financing systems that resulted in 
more equality in educational expenditures. While it is 
no doubt true that reliance on local property taxation 
for school revenues provides less freedom of choice with re- 
spect to expenditures for some districts than for others,’ 

196 New State Ice Co. v. Leibmann, 285 U.S. 262, 280, 311 (1932). 

197 \JR. Justice WHite suggests in his dissent that the Texas 
system violates the Equal Protection Clause because the means it has 


selected to eifectuate its interest in local autonomy fail to guarantee 
complete freedom of choice to every district. He places special 
emphasis on the statutory provision that establishes a maximum rate 
of $1.50 per $100 valuation at which a local school district may tax 
for school maintenance. Tex. Educ. Corde § 20.04 (d) (1972). The 
maintenance rate in Edgewood when this case was litigated in the 
District Court was §.55 per $100, barely one-third of the allowable 
rate. (The tan rate of $1.05 per $100, see p. 7, supra, is the equalized 
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/ 
/ the existence of “some inequality” in the manner in 
which the State’s rationale is achieved is not alone a 
\ suficient basis for striking down the entire system, 
2 


McGowan v. Maryland, 366 U. S. 420, 425-426 (1961). 
It may not be condemned simply because it imperfectly 
effectuates the State's goals. Dandridge v. Williams, 397 
U.S., at 485. Nor must the financing system fail be- 
cause, as appellees suggest. other methods of satisfying 
_the State’s interest, which occasion “less drastic” 
‘disparities in expenditures, might be conceived. Only 
where state action impinges on the exercise of funda-. 
mental constitutional rights or liberties must it be found 
‘ to have chosen the least restrictive alternative. Cf. Dunn 
v. Blumstein, 405 U. S. 330. 343 (1972); Shelton v. 
fucker, 364 U. S. 479, 488 (1960). It is also well to 
remember that even those districts that have reduced 
ability to make free decisions with respect to how much 
they spend on education still retain wider the present sys- 
tem a large measure of authority as to how available 
funds will be allocated. They further enjoy the power 
to make numerous other decisions with respect to the 
operation of the schools."* . The people of Texas may be 


AMOR ayy 


Dp) 


rate for maintenance and for the retirement of bonds.) Appellees do 
not claim that the ceiling presently bars desired tax increases in Edge- 
wood or im any other Texas district. Therefore. the constitutionality 

f of that statutory provision is not before us and must await litization 

i in a case in which it is properly presented. Cf. Hargrave v. Kirk. 

313 F. Supp. 944 (AID Fla. 1970). vacated, 401 U.S. 476 (1971). 

‘ 108 Mr. Justice MarsHALu states in his dissenting opinion that 
the State’s asserted interest in locul control is a “mere sham,” post, 
p. 60, and that it has been offered not as a legitimate justification 
but “as an excuse... for interdistrict inequality,” Saw atr56) © In 
addition to asserting that local control would be preserved and pos- 
sibly better served under other system=—a consideration that we 
find irrelevant for purpose of deciding whether the system may be 
said to be supported by a legitimate and reasonable basis—the dis~ 
sent suggests that Texas’ lack of good faith may be demonstrated 
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justified in believing that other systems of school finance, 
which place more of the financial responsibility in the 
hands of the State, will result in a comparable lessening 
of desired loca] autonomy. That is, they may believe 
that along with increased control of the purse strings 


by exanmuiring the extent to which the State already maintains con- 
siderable control. The State, we are told, regulates “the most minute 
details ef local public education.” ibid., including textbook selection, 
teacher qualifications, and the length of the school day. This asser- 
tion, that genuine local control does not exist in Texas, simply 
eannot be supported. It is abundantly refuted by the elaborate 
statutory division of responsibilities set out in the Texas Edueation 
Code. Although pohey decision-making and supervision in certain 
areas are reserved to the State, the day-to-day authority over the 
“management and control” of all public clementary and secondary 
schools is squarely placed on the loeal school boards. Tex. Educ. 
Code §§ 17.01, 23.26 (1972). Among the innumerable specifie powers 
of the local school authorities are the following: the power of eminent 
domain to sequire land for the construction of school facilities, id., 
§§ 17.26, 23.26; the power to hire and terminate teachers.and other 
personnel, id., §§ 13.101-13.103; the power to designate conditions of 
teacher employment and to establish certain standards of educational 
policy, #@., § 13.901; the power to maintain order and discipline, 
‘td., § 21.305, including the prerogative to suspend students for dis- 
eiplinursy: reaxons. id., § 21.301: the power to decide whether to offer 
a kindergarten program, id.. $$ 21.131-21.135, or a vocational train- 
ing program, id., §21.11]1, or a program of special education for 
the handicapped, id., § 11.16: the power to control the assignment 
and transfer of students, id., §§ 21.074-21.0S0: and the power to 
operate and maintain a school bus program, 7d., § 16.52. See also 
Pervis ¥. LaMarque Ind. School Dist., 328 F. Supp. 638. 642-643 
(SD Tex» 1971) reversed, 466,F. 2d 1054 (CAS 1972): Nichols 
v. Aldine Ind. School Dist., 356 S. W. 2d 182 (Tex. Civ. App. 1962). 
Local school bourds also determine attendance zones, location of 
new schools, closing of old ones, school attendance hours. (within 
limits), grading and promotion policies subject to general guide- 
lines, recreational and athletic policies, and a myriad of other mat- 
ters in the rotitine of school administration. It cannot be seriously 
doubted that in Texas education remains largely a loeal funetion, 
and that the preponderating bulk of all decisions. affecting the 
schools are made and executed at the local level, guaranteeing the: 
greatest participation by those most directly concerned. . 
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at the state level will go increased control] over loca] 
policies." 

Appellees further urge that the Texas system is uncon- 
stitutionally arbitrary because it allows the availability 
of local taxable resources to turn on “happenstance.” 
They see no justification for a system that allows, as 
they contend, the quality of education to fluctuate on the 

_ basis of the fortuitous positioning of the boundary lines 
of political subdivisions and the location of valuable com- 
mercial and industrial] property. But any scheme of 
local taxation—indeed the very existence of identifiable 
local governmental units—requires the establishment of 


° 


This theme—that greater state control over funding will lead 


to greater state power with respect to local educational programs 
and policies—is a recurrent one in the literature on financing public 
education. Professor Simon, in his thoughtful analysis 
litical ramifications of this case. statos 
consequences of the District Court's decision would be an increase 
in the centralization of school finance and an increase in the ex- 
tent of collective bargaining by teacher unions at the state 
level. He suggests that the subjects for bargaining may include 
many “non-salary” items, such as teaching 


of the po- 
that one of the’ most likely 


loads, class size, curricular 
and program choices, questions of student discipline, and selection 
of administrative personnel—imatters traditionally decided heretofore 
at the local level. Simon. Supra, n. 02. at 434-436. See e. ge. 
Coleman, The Struggle for Control of Edueation, in Education and 
Social Policy: Loéal Control of Education 64, 77-79 (Bowers, Housego 
& Dyke ed. 1970); J, Conant, The Child. The Parent. and The State 
27 (1959) (“Dnless a local community, through its schoo] board, has 
Some control over ‘the purse, there ean be little real feeling in 
the community that schools are in fact loeal schools... .”): Howe, 
Anatomy of a Revolution. in Sut. Rev. S4, SS (Nov.~20. 1971) 
(“It is an axiom of American politics that’ control and power follow 
MONeY.97 45 JG Hutchinson, State-Administered Locally-Shared Taxes 
21 (1931) (“[{S]tate administration of taxation is the first step to- 
ward state control of the functions supported by these taxes... .”), 
Irrespective of whether one regards such prospects as detrimentil, 
or whether he agrees that the consequence is inevitable. it certainly 
cannot be doubted that there is a rational basis for this concern Ol} 
the part of parents, educators. and legislators, 
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jurisdictional boundaries that are inevitably arbitrary, 
It is equally inevitable that some localities are going 
to be blessed with more taxable assets than others." Nor 
is local wealth a static quantity. Changes in the level 
of taxable wealth within any district may result from 
any number of events, some of which local residents 
ean and do influence. For instance, commercial and 
industrial enterprises may be encouraged to locate within 
a district by various actions—publie and private. 
Moreover, if local taxation for local expenditure is an 
unconstitutional method of providing for education then 
it may be an equally impermissible means of providing 
other necessary services customarily financed largely from 
local property taxes. including loeal police and fire protec- 
tion, public health and hospitals, and public utility facili- 
ties of various kinds. We perceive no justification for 
such a severe. denegration of local property taxation and 


‘control as*would follow from appellees’ contentions. It 


has simply never been within the constitutional preroga- 
tive of this Court to nullify statewide measures for financ- 
ing public services merely because the burdens or benefits 
thereof fall unevenly depending upon the relative wealth 
of the political subdivisions in which citizens live. 

In sum, to the extent that the Texas system of school 
finance results in unequal expenditures between children 
who happen to reside in different districts, we cannot say 
that such disparities are the product’ of a system that 
is so irrational as to be invidiously discriminatory. 
Texas has acknowledged its shortcomings and has per- 


« 


110 This Court has never doubted the propriety of maintaining 
political subdivisions within the States and has never found in the 
Equal Protection Clauxe anv per se rule of ‘territorial uniformity.” 
McGowan v. Maryland, 366 U.S. 420, 427 (1961). See also Griffin 
v. County School Board of Prince Edward County, 377 U.S. 218, 
230-231 (1954); Salsburg v. Maryland, 346 U.S. 545 (1954). Cf. 
Board of Education of Muskogee v. Oklahoma, 409 F. 2d 665, 668. 
(CA10 1969). 
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sistently endeavored—not without some success—to 
ameliorate the differences in levels of expenditures with- 
out sacrificing the benefits of loca] participation. The 


Texas plan is not the result of hurried, ill-conceived. 


legislation. It certainly is not.the product. of pur- 
poseful discrimination against_any group_or-classs On 


~— 


the contrary, it is rooted in decades of experience in 
Texas and elsewhere, and in major part is the product 
of respensible studies by qualified people. In giving 
substance to the presumption of vahdity to which the 
Texas system is entitled, Lindsey v. National Carbonic 
Gas Conec20 U.S. 61. 78 (1911), it is important to 
remember that at every stage of its development it has 
constituted a “rough accommodation” of interests in an 
effort to arrive at practical and workable solutions. 
Metropolis Theatre Co, vy. City of Chicago, 228 U. S. 
-69-70 (1913). One also must remember that the system 
here challenged is not peculiar to Texas or to any other 
State. In its essential characteristics the Texas plan for 


interest. WeGinnis v. EL OUST Ory U.S. —, —— (1973), 
We hold that the Texas plan abundantly satisfies this 
standard. 

IV 


Ih light of the considerable attention that has focused 
on the District Court opinion in this case and on its 
California predecessor, Serrano y. Priest, 96 Cal. Rptr. 
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601, 487 P. 2d 1241, 5 Cal. 3d 584 (1971), a cautionary’ 
postscript seems appropriate. It cannot be questioned 
that the constitutional judgment reached by the District 
Court and approved by our dissenting brothers today 
would occasion in Texas and elsewhere an unprecedented 
upheaval in public education. Some commentators have 
concluded that, whatever the contours of the alternative 
financing programs that might be devised and approved, 
the result could not avoid being a beneficial one. But, 
just as there is nothing simple about the constitutional 
issues involved in these cases, there is nothing simple or 
certain about predicting. the consequences of massive 
change in the financing and control of public education. 
Those who have devoted the most thoughtful attention 
to the practical ramifications of these cases have found 


said with any assurance that the poor, the racial minori- 
ties, or the children in overburdened core-city school dis- 
tricts would be benefitted by abrogation of traditional 
modes of financing education. Unless there is to be a 
substantial increase in state expenditures on education 
across the board—an event the likelihood of ~which is 
open to considerable question '"—these groups stand to 


cy 


MT Any alternative that calls for significunt increases in expendi- 
turés for education, whether financed through increases in property 
taxation or through other sources of tax dollars such as income and 
sales taxes, is certain to encounter political barriers. At a time 
when nearly every State and locality is suffering from fiscal under- 
nourishment, and with demands for services of all kinds burgeoning 
and with weary taxpayers already resisting tax increases, there is 
considerable reason to question whether a decision of this Court 
nullifying present state taxing svstems would result in a marked. 
increase. in. the financial commitment to eduction. . See Senate Select 
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realize gains in terns of‘increased per pupil expenditures 
jonly if they reside in districts that presently spend at 


lrelatively low levels. 7. @., in those districts the at would 
! benefit trom the eae of existing resources. 


Yet recent studies have indicated that the poorest fam- 


-ihes are not invariably clustered in the most impecunious 


school] districts."% Nor does it now appear that there is 
any more th 2an a random chance that racial minorities are 
concentrated in pr operty-poor districts. Additionally, 
several research projects have Renchiced that any finane- 
ing alternative designed to achieve a greater equality of 


Comm. on Equal dueational Opportunity. 92d Cong., 2d Sess. 
Toward Equal Educational Opportunity 339-345 (Comm. Print 
1972); Berke & Callahan. Serrano v. Priest: Milestone or Millstone 
for School Finance. 21 J. Pub. L. 23, 25-26 (1972); Simon. supra. 
m. 62, at 420-421. In Texas it has been calculated that $2.4 bilhon 
of additional school funds would be required to bring all schools 


-in that State up to the present level of expenditure of all but the 


wealthiest districts—an amount more than double that a ny 
ing spent on education. Texas Research Le: ugue, supra, 20, 


16-18. An amicus curiae brief filed ou behalf of almost a States, 


focusing on these practice] consequences, claims with some justifica- 


‘tion that “each of the undersigned states . . . would suffer severe: 


financial stringency.” Brief of Amici Curiae in Support of Ap-- 
pellants; at 2 (filed by Atty. Gen. of Med. et al.). 
2 'See Note, supra, n. 53. See also authorities cited n. 114, infra. 
“3 See Goldstein, supra, n. 38, at 526: C. Jencks. supra. n. 86, 
at 27: U.S. Comm'n on Civil Rights, Inequality in School Finane- 


i. ing: The Role of the Law 37 (1972). J. Coons. W. Clune & S. Sugar- 


man, supra, n. 13, at 356-357 n. 47. have noted that in Calif ifornia, for 
example. “599¢ of minority students live in districts above the ack an 


“average zvaluation per pupu.” In Bexar County by far the 


largest district—the San Antonio Independent School Dis- 
trict—is above the local average in both the amount of taxable 
wealth per pupil and in median family income. Yet 72% of its 
students are Mexican-Americans, And, in 1987-1968 it spent only 
a very few dollars less per pupil than the North East and North 
Side Independent School Distriets, which have only 79 and 18% 
Mexican-American enrollment respctiv ely. Berke, Carnevale, 
Morgan & White, supra, n. 29, at 673. 
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expenditures is likely to lead to higher taxation and lower 
educaticnal expenditures in the major urban centers,'" a 
result that would exacerbate rather than ameliorate exist- 
ing conditions in those areas. 

These practical considerations, of course, play no role 
in the adjudication of the constitutional issues presented 
here. But they serve to highlight the wisdom of the 
traditional limitations on this Court's function. The 


consideration and initiation of fundamental reforms with 


respect, to state taxation and. education are matters re- 


“served for the legislative. processes of the various States= 


and-we-do-fio-violence to the values of federalism and 
separation of powers by staying our hand. We hardly 
need add that this Court’s action today is not to be 
viewed as placing its judicial imprimatur on the status 
quo. The need is apparent for reform in tax systems 
which may well have relied too long and: too heavily 
on the local property tax. And certainly innovative new 
thinking as to publie education, its methods and its fund- 


| ing, 1s necessary to assure both a higher level of quality 


: 
i 
; 


& 
: 
x 
£ 

t 


and greater uniformity of opportunity. These matters 
v Di vy 


» merit the continued attention of the scholars who already 


have contributed much by their challenges. But the 
ultimate solutions must come from the lawmakers and 
from the democratic pressures of those who elect them. 


Reversed. 


14 See Senate Select Comm. on Equal Educational Opportunity, 
92d Cong., 2d Sess., Issues in School Finance 129 (Comm. Print 1972) 
(monograph entitled “Inequities in School Finance” prepared by 


Professors Berke and Callahan); U.S. Office of Education, Finances 


of Large-City School Systems: A Comparative Analysis (1972) 


(HEW publication); U. $8. Comm'n on Civil Rights, supra, n. 113,, 


at 33-36; Simon, supra, n. 62, at 410-41], 418. 
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% RS Ne AEIREY: 


San Antonio Independent School On Appeal from the 


District et al.,. Appellants, United States Dis- 
, . trict Court for the 


: ae Western District of 
Demetrio P. Rodriguez et al. Merce 


verte a 1073] 


Mr. Justice Srewarr, concurring. 

The method of financing public schools in Texas. as 
in almost every other State, has resulted in a system of 
public education that can fairly be described as chaotic 
and unjust.’ It does not follow, however, and I cannot 
find, that this system violates the Constitution of the 
United States. I join the opinion and judgement of the 
Court because IT am convinced that any other course 
would mark an extraordinary departure from principled 
adjudication under the Equal. Protection Clause of the 
Fourteenth Amendment. The uncharted directions of 


such a departure are suggested. I think, by the imagina- 


tive dissenting opinion my Brother MarsHauv has filed 
today. 

Unlike other provisions of the Constitution, the Equal 
Protection Clause confers no substantive rights and cre- 
ates no substantive liberties.2. The function of the Equal 


*See New York Times, March 11, 1973, p. 1, col. 1. 

* There is one notable exception to the above statement: It has 
been established-in-recent years that the Equal Protection Clause 
confers the substantive right to participate on an equal basis with 
other qualified-voters whenever the State has adopted an electoral 
process for determining who will represent anv segment of the State’s 
population. See, e. g., Reynolds v. Sims, 377 U. S. 533: Kramer v. 
Union School District, 395 U. 8. 621; Dunn v. Blumstein, 405 U. 8.. 
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Protection Clause, rather, is simply to measure the 
validity of classifications created by state laws. 

There is hardly a law on the books that does not affect 
some people differently from others. But the basie con- 
cern of the Equal Protection Clatise js with state legisla- 
tion whose purpose or effect is to create discrete and 
objectively identifiable classes.? And with respect to such 
legislation, it has long been settled that the Equal Pro- 
tection Clause is offended only by laws that are Invidi-. 
ously ~discriminatory—only by classifications that are 
Wholly arbitrary or capricious. See, é. 97) Rinaldi 
Yeager, 384 U. S. 305. This settled principle of con- 
stitutional law was compendiously stated in Mr. Chief 
Justice Warren’s opinion for the Court in WMeGowan vy. 
Maryland, 366 U. S. 420. 425-426, in the following 
words: 

“Although no precise formula has been developed, 
the Court has held that the Fourteenth Amend- 
ment permits the States a wide scope of distretion 
in enacting laws which affect some groups of citi- 
zens differently than others. The constitutional 
safeguard is offended only if the classification rests 
on grounds wholly irrelevant to the achievement of 
the State’s objective. State legislatures are pre- 
sumed to have acted within their constitutional 
power despite the fact that, in practice, their laws 
result in some inequality. A statutory discrimina- 
tion will not be set aside if any state of facts rea- 
sonably may be conceived to justify it.” . 


—_— » 


. 


330, 336. But there js no constitutional right to vote, as such, 


_ Afinor v. Happersett, 88 U. § 162. If there Were such a right, 


both the Fifteenth Amendment and the Nineteenth Amendment 
would have been Wholly unnecessary. 
3 But see Bullock y. Carter, 405 U.S. 134. 
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This doctrine is no more than a specific application of 
one of the first principles of constitutional adjudication— 
the basie presumption of the constitutional validity of 4 
duly enacted state or federal Jaw. See Thayer. The 
Origin znd Scope of the American Doctrine~ufConsti- 
tutional Law, 7 Harv. L. Rey. 129 (1893). 

Under the Equal Protection Clause. this presumption 
of constitutional validity disappears when a State has 
enacted legislation whose purpose or effect is to create 
classes Lased upon criteria that, in a constitutional] sense, 
are inherently “suspect.” Because of the historic pur- 
pose of the Fourteenth Amendinent. the prime example 
of such a “suspect” classification is one that js based upon 
Tace. See. e. g., Brown v. Board of Education, 347 U.S. 
483; MeLaughlin vy. Florida, 379 U.S. 184 But there 
are other classifications that. at least in some settings, 
are also “‘suspect’’—for example, those based upon na- 

tional origin? alienage,} indigency,’ or Ulegitimacy.? 

Moresver, quite apart from the Equal Protection 
Clause, a state law that impinges upon a substantive 
right or liberty created or conferred by the Constitution 
"Is, of course, presumptively invalid, whether or not the 
law’s purpose or effect is to create any classifications. 
For example. a law that provided that hewspapers could 
be published only by people who had resided in the 
State for five years could be superficially viewed as invid- 
jously discriminating against an identifiable class in vio- 
lation of the Equal Protection Clause. But, more 


*See Gyama vy. California, 332°U. S. 633, 644-646. 
>See Graham vy. Richardson, 403 U.S. 365, 372. 
®See Griffin y. {linois, 351 U.S. 12. “Indigeney” means actual 
or functional indigeney; it does not mean comparative poverty vis-d 
vs comparative affluence. See James y. Valherra, 402 GS. 137 
“See Gomez v. Perez, — U.S. —; Weber v. Aetna Casualty & 
Surety Co., 406 U.S. 164 ; 
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basically, such a law would be invalid simply because it 
abridged the freedom of the press. Numerous cases 1n 
this Court illustrate this principle. . 

In refusing to invalidate the Texas system of financing 
its public schools, the Court today applies with thought- 
fulness and understanding the basic principles I have so 
sketchily summarized. First, as the Court points out, 
ithe Texas system has hardly crea ted the kindof. objec- 
tively identifiable classes that are cognizable-under-the 


4 “qual Protection, 1 Clause.” . second, even assuming the 
existence of such discernible categories, the classifica- 


tions are in no sense based upon constitutionally “sus- 
Be t’’ eriteria. Third. the Texas system does not. rest 
“on grounds s wholly irrelevant to the achievement of the 
State's objective.’ Finally. the Texas system linpinges 
upon no substantive constitutional rights or liberties. It 
follows. therefore, under. the established principle re- 
affrmed in: Mr. Chief Justice Warren’s-epinion for the 
Court in McGowan v. Maryland, supra, that the judg¢- 
ment of the District Court must be reversed: » 


= See, é- De Mosley v. Police Dept. of oa et Chicago, “408 Es 
g2 (free speech): Shapiro v. Thompson, 39-4 U.S. 618 ee of 
interstate travel); Williams v. Rhodes, 393 U.S. 23 (freedom of 
association); SAuimer v. Oklahoma. 316 U. $.-535 liberty” eondi- 
tionally protected by Due Process Clause of Fourteenth Amendment). 
*See Katzenbach y. Morgan, 384 U.S. 641. at 660 (Harlan, J., 
dissenting), : 
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SUPREME COURT OF THE UNITED STATES 
| “No. 71-1332 


;}On Appeal from the 
United States Dis- 
trict Court for the 
Western District of 
Texas. 


San Antonio Independent Schoo 
District et al., Appellants, 
he 
Demetrio P. Rodriguez et al. 


[March 211973) 


Me. Justice WHITE, with whom Mr. Justice Dovc- 
LAS and Mr. Justice BRENNAN join, dissenting. 

The Texas public schools are financed through a com- 
bination of state funding, local property tax revenue, and 
some federal funds. Coneededly, the system yields wide 
disparity in per-pupil revenue among the various dis- 
iricts. Ina typical year, for example. the Alamo Heights 
district had total revenues of $594 per pupil, while the 
Edgewood district had only $356 per student.’ othe 
majority and the State concede, as they must, the enist- 
ence of major disparities in spendable funds. But the 
State contends that the disparities do not invidiously 
discriminate against children and families in districts 
such as Hdgewood, because the Texas scheme is designed 
“to provide an adequate education for all, with local 
autonomy to go beyond that as individual school dis- 


1The heart of the Texas system is embodied in an intricate series 
of statutory provisions which make up Chapter 16 of the Texas Edu- 
eation Code, V. T. C. A., Education Code § 16.01 et seq. See also 
V. T. GC. A., Education Code § 15.01 et seq., and § 20.10 e@ seq. 

2 The figures discussed are from Plaintiffs’ Exhibits 7, 8, and 12. 
The figures are from the 1967-1968 school year. Because the various 
exhibits relied upon different attendance totals, the per pupil results 
do not precisely correspond to the gross figures quoted. The dispar- 
ity between districts, rather than the actual figures, is the important 
factor. ; 
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tricts desire and are able. ... It leaves to the people 
of each district the choice whether to go beyond the 
minimum and, if so, by how much.’* The majority 
advances this rationalization: “While assuring a basic 
education for every child in the State, it permits and 
encourages a large measure of participation and control 
of each district's schools at the local level.” 

I cannot disagree with the proposition that local con- 
trol and local decisionmaking play an important part in 
our democratic system of government. Cf. James v. 
Valtierra, 402 U.S. 187 (1971). uch may be left to 
local option, and this case would be quite different if-it 
were true that the Texas system, while insuring mini- 
mum educational expenditures in every district through 
state funding, extends a meaningful option to all local 
districts to inerease their per-pupil expenditures and so 
to improve their children’s education to the extent that 
increased funding will achieve that goal. The system 
would then arguably provide a rational and sensible 
method of achieving the stated aim of preserving an area 
for local initiative and decision. | 

. The difficulty with the Texas system, however, is that 
‘it provides a meaningful option to Alamo Heights and 
like school districts but almost none to Edgewood and 
those other districts with a low per-pupi] real estate tax 
base. In these latter districts, no matter how desirous 
parents are of supporting their schools with greater reve- 
nues, it is impossible to do so through the use of the 
real’ estate property tax. In these districts the Texas 
system utterly fails to extend a realistic choice. to par- 
ents, because the property tay. which js the only revenue- 
raising mechanism extended to schoo] districts, is prac- 


tically and legally unavailable. That this is the situa-- 


tion may be readily demonstrated. 


* Brief for Appellants, pp. 11-13, 35. 
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Local school districts in Texas raise their portion of 
the Fourdation School Program—the Local Fund Assign- 
ment—by levying ad valorem taxes on the property 
located -vithin their boundaries. In addition, the dis- 
tricts are authorized, by the state canstitution and by 
statute, to levy ad valorem property taxes in order to 
raise revenues to support educational spending over and 
above the expenditure of Foundation School Program 
funds. 

Both the Edgewood and Alamo Heights districts are 
located in Bexar County, Texas. Student enrollment in 
Alamo Heights is 5,432, in Edgewood 22.862. The per- 
pupil market value of the taxable property in Alamo 
Heights is $49,078, in Edgewood $5,960. In a typical, 
relevant year, Alamo Heights had a maintenance tax 
rate of $1.20 and a debt service (bond) tax rate of 20¢ 
per $100 assessed evaluation, while Edgewood. had a 
‘maintenance rate of 52¢ and a bond rate of 67¢. These 
rates, when applied to the respective tax bases. yielded 
Alamo Heights $1.433,473 in maintenance dollars and 
$236,074 in bond dollars, and Edgewood $223,034 in 
maintenance dollars and $279,023 in bond dollars. As is 
readily apparent, because of the variance in tax bases 
between the districts, results, in terms of revenues. do 
not correlate with effort, in terms of tax rate. nus: 
Alamo Heights, with a tax base approximately twice the 
size of Edgewood's base, realized almost six times‘as many 
maintenance dollars as Edgewood by using a tax rate 
only approximately two and one-half times larger. Sim- 
arly, Alamo Heights realized slightly fewer bond dollars 
by using a bond tax rate less than one-third of that used 
by Edgewood. 

Nor is Edgewood's revenue raising potential only defi- 
clent when compared with Alamo Heights. North East 
District has taxable property with a per-pupil market 
value of approximately $31,000, but total taxable prop- 
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erty approximately four and one-half times that of Edge- 
wood. Applying a maintenance rate of $1, North East 
yielded $2,818,148. Thus. because of its superior tax 
base, North East was able to apply a tax rate slightly 
less than twice that applied by Edgewood and vield more 
than 10 times the maintenance dollars. Similarly, North 
East, with a bond rate of 45¢. yielded $1,249,159—more 
than four times Edgewood’s yield with two-thirds the 
rate 

Plainly, were Alamo Heights or North East to apply 
the Edgewood tax rate to its tax base, it would yield 
far greater revenues than Edgewood is able to yield ap- 
plying those same rates to its base. Conversely, were 
Edgewood to apply the Alamo Heights or North East 
rates to its base. the yield would be far smaller than 
the Alamo Heights or North East yields. The disparity 
is, therefore, currently operative and it's impact on Edec- 
wood is undeniably serious. It is evident from statis- 
ties jn the record that show that, applying an equalized 
tax rate of So¢ per $100 assessed valuation, Alamo 
Heights was able to provide approximately $330 per 
pupil in local revenues over and above the Local Fund 
Assignment. In Edgewood. on the other hand. with 
an equalized tax rate of $1.05 per $100 of assessed valua- 
tion, $26 per pupil was raised beyond the Local Fund 
Assignment.‘ In Alamo Heights,, total per-pupil reve- 
nues from local, state, and federal funds was $594 per 
pupil, in Edgewood S356. 

In order to equal the highest yield in any other Bexar 
County district, Alamo Heights would be required TOst aoe 


* Variable assessment practices are also revealed in this record, 
Appellants do not, however, contend that this factor accounts, even 
to a small extent, for the interdistrict disparities. 

®The per pupil funds received from state. federal, and other: 
sources, while not precisely equal, do not account for the large dit- 
ferential and are not directly attacked in the present case. 
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at the rate of 68¢ per $100 of assessed valuation. Edge- 
wood would be required to tax at the prohibitive rate of 
$5.76 per $100. But state law places a $1.50 per $100 
ceiling on the maintenance tax rate, a limit that would 
surely be reached long before Edgewood attained an 
equal yield. Edgewood is thus precluded in law,.as well 
as in fact, from achieving a yield even close to that of 
some other districts. 

The Equal Protection Clause permits discriminations 
between classes but requires that the classification bear 
some rational relationship to a permissible object sought 
to be attained by the statute. It is not enough that the 
Texas system before us secks to achieve the valid, rational 
purpose of ee local initiative; the means chosen 
by the State must also be rationally related to the end 
sought to be achieved. As the Court stated just ey 
Term in JVeber v. detna Casualty & Surety Co., 406 U. 
164 ii RD { ent pie ) : ~ 4 


{ 
“The tests to determine the validity of state stat- 


utes under the Equal Protection Clause have been 
variously expressed, but this Court requires, at a 


minimum, that a statutory classification bear some 


rational relationship to a legitimate state purpose. 
Morey v. Doud, 354 U. 3. 457 (1957); Wilhamson 

v.: Lee Optical Co., 348 U: 8. 483 (ios Gulf, 
Colorado & Santa Fé R. Co. vy. Ellis, 165 U.S. 130 
(18oF ye Vick ev eHophins, 118 UnSo35bad esa) > 
Neither Texas nor the majority heeds this rule. If 
the State aims at maximizing local initiative and local 
choice, by permitting school districts to resort to the real 
property tax if they choose to do so, it utterly fails in 
achieving its purpose in districts with property tax bases 
so low that there is little if any opportunity for interested 
parents, rich or poor, to augment schoo! district revenues. 
Requiring the State to establish only that unequal treat- 
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ment is in furtherance of a permissible goal, without also 
requiring the State to show that the means chosen to 
effectuate that goal are rationally related to its achieve- 
ment, makes equal protection analysis no more than an 
empty gesture.© In my view, the parents and children 
in Edgewood, and in like districts, suffer from an invidious 
discrimination violative of the Equal Protection Clause. 
This does not, of course, mean that local control may 

;, not be a legitimate goal of a school financing system. < 


*/ Nor does it mean that the State must ruarantee each 
i > 


| district an equal per-pupil revenue from the state school 
financing system. Nor does it mean, as the majority 
appears to believe, that, by affirming the decision below, 
this Court would be “interposing on the States inflexible 
constitutional restraints that could circumscribe or han- 
dicap the continued research and experimentation so vital 


to finding even partial solutions to educational problems 
and to keeping abreast of ever changing conditions.’ 
On the contrary, it would merely mean that the State 
must fashion a financing scheme which provides a rational 

6° The State of Texas appears to concede that the choice of whether 
or not to go bevond the state-provided minimuin “is easier for some 
districts than for others. Those districts with large amounts of tux- 
able property can produce more revenue at a lower tax rate and 
will provide their children with more expensive education.” Brief 
for Appellants, p. 35. The State nevertheless insists that districts 
have a choice and that the people in each district have exercised 
that choice by providing some real property tax money over and 
above the minimum funds guaranteed by the State. Like the ma- 
jority, however, the State fails to explain why the Equal Protection 
Clause is not violated or how its goal of providing local government 
with realistic choices as to how much money should be expended 
on education is implemented where the system makes it much more 
dificult for some than for others to provide additional educational 
funds and where as a practical and legal matter it ix impossible for 
some districts to provide the educational budgets that other dis-- 
tricts cun make available from real property tax revenues, 
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basis for the maximization of local control, if local control 
is to remain a goal of the system, and not a scheme with 
“different treatment be[ing] accorded to persoris placed 
by a statute into different classes on the basis of criteria 
wholly unrelated to the objective of that statute.” Reed 
v. Reed, 404 U.S. 71, 75-76 (1971): 

Perhaps the majority believes that the major disparity 
in revenues provided and permitted by the Texas system 
is inconsequential. I cannot agree, however, that the 
difference of the magnitude appearing in this case can 
sensibly be ignored, particularly since the State itself 
considers it so important to provide opportunities to ex- 
ceed the minimum state educational expenditures. 

There is no difficulty in identifying the class that is 
subject to the alleged discrimination and that is entitled 
to the benefits of the Equal Protection Clause. I need go 
no farther than the parents and children in the Edgewood 
district, who are plaintiffs here and who assert that they 
are entitled to the same choice as Alamo Heights to 
augment local expenditures for schools but are denied 
that choice by state law. This group constitutes a class 
sufficiently definite to invoke the protection of the Con- 
stitution. They are as entitled to the protection of the 
Equal Protection Clause as were the voters in allegedly 
unrepresented counties in the reapportionment. cases. 
wee, Gay. baker v. Carr, 369 U.S: 186. 204-208 (1962) ; 
Gray v. Sanders, 372 U. S. 868, 375 (1963); Reynolds v. 
sms; 371 U.S. 583, 554-506 (1964), And in Bullock vy. 
Carter, 405 U. S. 184 (1972), where a challenge to the 
Texas candidate filing fee on equal protection grounds 
was upheld, we noted that the victims of alleged discrimi- 
nation wrought by the filing fee “cannot be described by 
reference to discrete and precisely defined segments of 
the eommunity as is typical of inequities challenged 
under the Equal Protection Clause,” but concluded that 
“we would ignore reality were we not to recognize that. - 
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this system falls with unequal weight on voters, as well 
as candidates, according to economic status.” Id., at 144. 
Similarly, in the present case we would blink reality to 
ignore the fact that school districts, and students in the 
end, are differentially affected by the Texas school fi- 
nancing scheme with respect to their capability to sup- 
plement the Minimum Foundation School Program. At 
the very least, the law discriminates‘against those chil- 
dren and their parents who live in districts where the 
per-pupil tax base is sufficiently low to make impossible 
the provision of comparable school revenues by resort to 
the real property tax which is the only device the State 
extends for this purpose. 
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SUPREME COURT OF THE UNITED STATE 


No. 71-1332 


San Antonio Independent School On Appeal from the 


District et al., Appellants, United States Dis- 
; ae x ; trict Court for the 


: i ‘Western District of 
Demetrio P. Rodriguez et al. 
Texas. 


[March 21, 1973] 


Mr. Justice BRENNAN, dissenting. 


Although I agree with my Brother WHITE that the 
Texas statutory scheme is devoid of any rational basis, 
and for that reason is violative of the Equal Protection 
Clause, I also record my disagreement with the Court’s 
rather distressing assertion that a right may be deemed 


“fndamental” for the purposes of equal protection anal- 


ysis only if it is “explicitly or implicitly guaranteed by 


the Constitution.” Ante, at —~. As my Brother Mar- 
SHALL convincingly demonstrates, our prior cases stand 
for the proposition that “fundamentality” is, in large 
measure, a function of the right’s importance in terms 
of the effectuation of those rights which are in fact 
constitutionally guaranteed. Thus, “[a js the nexus be- 
tween the specific constitutional guarantee and the non- 
constitutional interest draws closer, the nonconstitutional 
snterest becomes more fundamental and the degree of 
judicial scrutiny applied when the interest is infringed 
on a discriminatory basis must be adjusted accordingly.” 
Post, at —. 

Here, there can be no doubt that education 1s inextri- 
cably linked to the right to participate in the electoral 
process and to the rights of free speech and association 
guaranteed by the First Amendment. See post, at —. 
This being so, any classification affecting education must. 
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be subjected to strict judicial scrutiny, and since even the 
State cor.cedes that the statutory scheme now before us 
cannot pass constitutional muster under this stricter 
standard of review, I can only conclude that the Texas 
school firancing scheme is constitutionally invalid. 
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San Antonio Independent School On Appeal from the 

District et al., Appellants, United states Dis- 

me trict Court for the 

Western District of 
Texas. 


[March 21) 1073? 


Demetrio P. Rodriguez et al. 


Mr. Justice MARSHALL, with whom Mr. Justice 
Dove as concurs, dissenting. 


The Court today decides, in effect, that a State may 
constitutionally vary the quality of education which it 
offers its children in accordance with the amount of tax- 
able wealth located in the sehool distriets within which 
they reside. The majority's decision represents an abrupt 
departure from the mainstream of recent state and 
federal court decisions concerning the unconstitutionality 
of state educational financing schemes dependent upon 
taxable loca] wealth.’ More unfortunately, though, the 
majority's holding can only be seen as a retreat from our 
historic commitment to equality of educational oppor- 
tunity and as unsupportable acquiescence in a system 
which deprives children in their, earliest years of the 
chance to reach their full potential as citizens. The 
Court does this despite the absence of any substantial 
justification. for a scheme which arbitrarily channels edu- 


1See Van Dusartz v. Hatfield. 334 F. Supp. 870 (Minn. 1971); 
- Mulliken v. Green, —— Mich. —-, —- N. W. 2d — (1972); Serrano 
v. driest, & Cal. od 584) 487 .P 2d 1241, 96 Cal, Rpt 601" ( 1971) : 
Robinson v. Cajull, 118 N, J. Super. 223, 287 A: 2d 87, TIGN. J. 
Super. 40, 289 A. 2d 569 (1972); Hollins v. Shofstall, Civil No. 
C-253652 (Super. Ct. Mancopa Cty., Ariz., July 7, 1972). See also 
Sweetwater County Planning Comm. for the Orgamzation of School 
Districts v. Hinkle, 491 P. 2d 1234 (Wyo. 1971), juris. relinquished, 
493 P. 2d 1050 (Wyo. 1972), 
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~y 


cational resources in accordance with the fortuity of 
the amount of taxable wealth within each district, 

In my judgment, the right of every American to an 
equal stert in life, so far as the provision of a state serv- 
ice as irnportant as education is concerned, is far too 
vital to permit state discrimination on grounds as tenuous 
as those presented by this record. Nor ean J accept the 
notion that it is sufficient to remit these appellees to the 
vagaries of the political process which, contrary to the 
majority s suggestion, has proven singularly unsuited to 
the task of providing a remedy for this discrimination. 
I, for one, am unsatisfied with the hope of an ultimate 
“political” solution sometime in the indefinite future 
while, in the meantime, countless children unjustifiably 
receive inferior educations that “may affect their hearts 
and minds in a way unlikely ever to be undone.” Brown 
v. Board of Education, 347 U.S. 483. 494 | 1954)... Dantst 
therefore respectfully dissent. ji 


I 


The Court acknowledges that “substantial interdis- 
trict disparities in school expenditures” exist in Texas. 
ante, at ——, and that these disparities are “largely at- 
tributable to differences in the amounts of money col- 
lected through local property taxation,” ante, at —— 
But instead of closely examining the seriousness of these 


*The District Conrt in this case postponed decisions for some 
two years in the hope that the Texas Legislature would remedy 
the gross disparities in treatment inherent in the Texas financing 
scheme, It was only after the legislature failed to act in its 1971 
Regular Session that the District Court, apparently recognizing the 
lack of hope for self-initiated legislative reform, rendered its decision. 
See Texas Research League, Public School Finance Problems in 
Texas 13 (Interim Report 1972). The strong vested interest of 
property rich districts im the existing property tax scheme poses a 
substantial barrier to self-initiated legislative reform in educational 
financing. See N. Y. Times, Dec. 19, 1972, at 1. col. 1 
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disparities and the invidiousness of the Texas financing 
scheme, the Court undertakes an elaborate exploration 
of the efforts Texas has purportedly made to close the 
gaps between its districts in terms of levels of district 
wealth and resulting educational funding. Yet, hew- 
ever praiseworthy Texas’ equalizing ‘efforts, the issue 
this case is not whether Texas is doing its best to amelio- 
‘rate the worst features of a discriminatory scheme, but 
rather whether the scheme itself is in fact unconstitu- 
tionally discriminatory in the face of the Fourteenth 
Amendment’s guarantee of equal protection of the laws. 
When the Texas financing scheme is taken as a whole, I 
do not think it can be doubted that it produces a dis- 
criminatory impact on substantial numbers of the school- 
age children of the State of ‘Texas. 


K 


_ Funds to support public education in Texas are des 
rived from three sources: local ad valorem property taxes, 
the Federal Government; and the state government.’ 
It is enlightening to consider these in order. 
Under Texas law the only mechanism provided the 
local school district for raising new, unencumbered reve- 
nues is the power to tax property located within its 


3Texas provides its school districts with extensive bonding au- 
thority to obtain capital both for the acquisition of school sites and 
“the construction and equipment of school buildings,” Tex. Edue. 
Code Ann. § 20.01, and for the acquisition, construction, and main- 
tenance of -"gymnasia, stadia, and other recreational facilities,” 
id., §§ 20.21-20.22. While such private capital provides ‘a fourth 
source of revenue, it 1s, of course, only temporary in nature since 
the principal and interest of all bonds must. witimately be paid 
-out of the receipts of the local ad valorem property tax, see ud., 
§§ 20.01, 20.04, except to the extent that outside revenues derived 
from the operation of certain facilities, such as gymnasium, are 
employed to repay the bonds issued theron, see td., §§ 20.22, 2025. 
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boundaries‘ At the same time, the Texas financing 
scheme effectively restricts the use of monies raised by 
Jocal property taxation to the support of public’ educa-’ 
{ion within the boundaries of the district in which they 
are raised, since any such taxes must. be approved by a 
majority of the property-taxpaying voters of the district.” 

The significance of the local property tax element of 
the Texas financing scheme is apparent from the fact that 
it provides the funds to meet some 406¢. of the cost of 
public education for Texas as a whole.® Yet the amount 
of revenue that any particular Texas district can raise 
is dependent on two factors—its tax rate and its amount 
of taxable property. The first factor is determined by 
the property-taxpaying voters ofithe district,’ wbutre- 
gardless of the enthusiasm of the local voters for public 
education, the second factor—the taxable property wealth 
of the district—necessarily restricts the district’s abihty, 


to raise funds to support public education.” Thus, even! 


‘ 


4See Tex. Const, Art. 7, §3; Tex. Edue. Code Ann. § 20.01-.02. 
Ags a part of the property tax scheme, bonding authority is con- 
ferred upon the local school districts, see 2. 3, supra. . 

5See Tex. Educ, Code Ann. § 20.04. 

6 For the 1970-1971 school year, the precise figure was 41.1%. 
See Texas Research League, supra, n. 2, at 9. 

7See Tex. Educ. Code Ann. § 20.04. 

Theoretically, Texas law limits the tax rate for public school 
maintenance, see id., § 20.02, to $1.50 per $100 valuation, sce 
id., § 20,04 (d). However, it does not appear that any Texas 
district presently taxes itself at the highest rate allowable, although 
some poor districts are approaching it, see App.. at 174. 

8 Under Texas law local districts are allowed to employ differing 
bases of assessment—a fact that introduces a third variable into the 
local funding. See Tex, Edue. Code Ann. §.20.03. But neither 
party has suggested that this factor is responsible for the disparities 
in revenues available to the various districts. Consequently, I be- 
Jieve we must deal with this case on the assumption that differences 
in local methods of assessment do not meaningfully affect the revenue’ 
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though the voters of two Texas districts may be willing 
to make the same tax effort, the results for the districts 
will be substantially different if one is property rich while 
the other is property poor. The necessary effect of the 
Texas local property tax is, in short, to favor property 
rich districts and to disfavor property poor ones. 

_ The seriously disparate ‘consequences of the Texas 
local property tax, when that tax is considered alone, 
are amply illustrated by data presented to the District 
Court by appellees. These data included a detailed study 
of a sample of 110 Texas schoo] districts * for the 1967- 
1968 school year conducted by Professor Joel S. Berke of 
Syracuse University’s Educational Finance Policy Insti- 
tute. Among other things, this study revealed that the 
10 richest districts examined. each of which had more 
than $100,000 in taxable property per pupil, raised 
through local effort an average of $610 per pupil, whereas 
the four poorest districts studied, each of which had less 
than $10,000 in taxable property per pupil, were able 
to raise only an average of 863 per pupi].’” And, as the 
Court effectively recognizes, ante, at —-. this correlation 
‘between the amount of taxable property per pupil and 
the amount of local revenues per pupil holds true for the 
96 districts in between the richest and poorest districts.” 


raising power of local districts relative to one another. The Court 
apparently admits as much, See ante, at —-. It should be noted, 
moreover, that the main set of data introduced before the District 
Court to establish the disparities at issue here was based upon 
“equalized taxable property” values which had been adjusted to 
correct for differing methods of assessment. See App. C to Affidavit 

of Professor Joel S Berke. ; é 

*Texas has approximately 1.200 school districts. 

See App. I, vefra. 

11 See id. Indeed, appellants acknowledge that the relevant data 
from Professor Berke’s affidavit show “a very positive correlation, 
6.973, between market value of taxable property per pupil and, 
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It is clear, moreover, that the disparity of per pupil 
revenues cannot be dismissed as the result of lack of local 
_effort—that is, lower tax rates—by property poor dis- 

[| tricts. To the contrary, the data presented below in- 
{ | dictate that the poorest districts tend to have the highest 
\ | tax rates and the richest districts tend to have the lowest 
\tax-rates.’? Yet, despite the apparent eztra effort being 
made by the poorest districts. they are unable even to 
begin to match the richest districts in terms of the pro- 
duction of local revenues. For example, the 10 richest 
districts studied by Professor Berke were able to pro- 
duce $585 per pupil with an equalized tax rate of 31¢ 
on $100 of equalized valuation, but the four poorest dis- 
tricts studied, with an equalized rate of 707 on $100 of 
equalized valuation, were able to produce only S60 per 
pupil.* Without more, this state imposed system of 
éducational funding presents a serious picture of widely 
varying treatment of Texas school districts, and thereby 


9) 


state and local revenues per pupil.” Reply Brief for Appellants 6, 


n. 9. 
While the Court takes issue with much of Professor Berke’s data 
and: conclusions, ante, at ——, nn. 38 and ——, I do not understand 


its criticisms to run to the basic finding of a correlation between 
taxable district property per pupil and local revenues per pupil. 
The critique of Professor Berke’s methodology upon which the Court 
relies, see Goldstein, Interdistrict Inequalities in School Finaneig: A 
Critical Analysis of Serrano v. Priest, and its Progeny, 120 U. Pa. 
L. Rev. 504, 523-525, nn. 67 and 71 (1972), is directed only at the 
suggested correlations between family income and taxable district 
wealth .and between race and taxable district wealth. Cbviously, 
the appellants do not question the relationship in Texas between 
* taxable district wealth and per pupil expenditures; and there is no 
basis for the Court to do so, whatever the criticisms that may be 
leveled at other aspects of Professor Berke’s study, see infra, n. 55- 
12See App. II, wifra. 
8 See [bid. 
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of Texas school children, ini terms of the amount of funds 
available for public education. 

Nor are these furiding variations corrected by the other 
aspects of the Texas financing scheme, The Federal Gov- 
ernment provides funds sufficient to cover only some 10% 
of the total cost of public education in Texas. Further- 
more, while these federal funds are not distributed in 
Texas solely on a per pupil basis, appellants do not here 
contend that they are used in such a way as to ameliorate 
significantly the widely varying consequences for Texas 
school districts and school children of the local property 
tax element of the state financing scheme.” 

State funds provide the remaining some 50% of the 
monies spent on public education in Texas.’*  Techni- 
cally, they are distributed under two programs. The 
first is the Available School Fund, for which provision — 
is made in the Texas Constitution? The Available 
School Fund is comprised of revenues obtained from ‘a 
humber of sources, including receipts from the state ad 
valorem property tax, one-fourth of all monies collected 
by the occupation taxes, annual contributions by the 
legislature from general revenues, and the revenues de- 


14For the 1970-1971 school year, the precise figure was 10.9%, 
See. Texas Research League, supra, n, 2, at 9, 

7° Appellants made such a contention before the District Court but 
apparently have abandoned jt in this Court. Indeed, data intro- 
duced in the District Court simply belies the argument that federal 
funds have a significant equalizing effect, See App. I, infra. And, 
as the District Court observed, it does not follow that remedial 
action by the Federal Government would excuse any unconstitutional 
discrimination effected by the state financing scheme 337 F. Supp. 
280, 284. 

® For the 1970-1971 school year, the precise figure was 48%. See 
Texas Research League, supra, n. 2, at 9, 

77 See Tex. Const., Art. 7, § 5 (Supp. 1972)... See also Tex. Educ, 
Code Ann. § 15.01 (bh). 
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rived from the Perinanent School Fund.** For the 1970- 
1971 school year the Available School Fund eontained 
$296,000,000. The Texas Constitution requires that this 
money be distributed annually on a per capita basis” to 
the loca] school districts. Obviously such a flat grant 
could not alone eradicate the funding differentials at- 
tributable to the local property tax. Moreover, today 
the Available School Fund is in reality simply one facet 
of the s2cond state financing program, the Minimum 
Foundation Schoo] Program,” since each district’s an- 
nual share of the Fund is deducted from the sum to which 
the district is entitled under the Foundation Program." 

The Mininum Foundation School Program provides 
funds for three specific purposes: professional salaries, 
current operating expenses, and transportation expenses.”? 
The State pays, on an overall basis, for approximately 
80% of the cost of the Program; the remaining 20% is 
distributed among the local school districts under the 
Local Fund Assignment.** Each district's share of the 
Local Fund Assignment is determined by a complex 
“economic index” which, is designed to allocate a ‘larger 
share of the costs to property rich districts than to prop- 


16 See Tex, Educ, Code Ann, § 15,01 (b). 

_ The Permanent School Fund is, in essence, a public trust initially 
endowed with vast quantities of public land, the sale of which 
has provided an enormous copus that in turn produces substantial 
annual revenues which are devoted exclusively to public education. 
See Tex. Const.. Art. 7, §5 (Supp. 1972). See also V Report of 
the Governor's Committee on Public School Education, The Chal- 
lenge and the Chance i1 (1969) (hereinafter Texas Governor's Com- 
mittee Report). 

19 This is determined from the average daily attendance within 
each district for the preceding vear Tex. Educ. Code Ann,. 
S15 0b te). 

20 See id., §§ 16.01-16.975. 

21 See id., §§ 16.71 (2), 16.79. . 

22 See id., §§ 16.301-16.316, 16.45, 16.51-16.63. 

23 See id., §§ 16 72-16.73, 16.76-16.77. 
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erty poor districts.* Each district pays its share with. 
revenues derived from local property taxation, 

The stated purpose of the Minimum Foundation School 
Prograin is to provide certain basic funding for each 
local Texas school district.2* At the same time. the Pro- 
gram was apparently .intended to improve, to some de- 
gree, the financial position of property poor districts 
relative to property. rich districts, since—through the use 
of the economic index—an effort is made to charge a 
' disproportionate share of the costs of, the Program to 
rich districts.*° It bears noting, however, that substan- 
tial criticism has been leveled at the practical effective- 
ness of the economic index system of local cost alloca- 
tion.” In theory, the index is designed to ascertain the 
relative ability of each district to contribute to the Local 
Fund Assignment from local property taxes. Yet the 
index is not developed simply on the basis of each dis 
trict’s taxable wealth. It also takes into account the 
district’s relative income from manufactur ing, mining, and 
agriculture, its payrolls, and its scholastic population. 
It is difficult to discern precisely how these latter factors 
are predictive of a district’s relative ability to raise 


24 See id., §§ 16.74-16.76. The formula for calculating each dis- 
trict’s hase is described in V Texas Governor’s Committee Report 
44-48 - 

#5 See Tex. Educ. Code Ann. § 16.01. 

76 See V Texas Governor’s Committee Report 40-41. 

*7.See td., at 45-67; Texas Research League, Texas Public Schools 
Under the Minimum Foundation Program—An Evaluation: 1949- 
1954, 67-68 (1954). ° - 

*8 Technically, the economic index involves a two step calculation. 
First, on the basis of the factors mentioned above, each Texas 
county’s share of the Local Fund Assignment is determined. Then - 
each county’s share is divided among its school districts on the 
basis of their relative shares of the county’s assessable wealth. See ” 
Tex. Educ. Code Ann. §§ 16.74-16.76; V Texas Governor’s Commit- 
tee Report 43-44; Texas Research League, Texas Public School 
‘Finance: A Majority of Exceptions 6-8 (2d Interim Report 1972), ° 
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revenues through local property taxes. Thus, in 1966, 
one of the consultants who-originally particip nated in the 
development of the Texas economic index adopted in 
1949 told the Governor’s Committee on Public Educa- 
tion: 7? “The Economic Index approach to evaluating 
local ability offers a little better measure than sheer 
chance but not much.” 

Moreover, even putting aside thes criticisms of the 
economic index as a device for achieving meaningful 
district wealth equalization through cost allocation, poor 
districts still do not necessarily receive more state aid 
than property rich districts. For the standards which 
currently determine the amount received from the Foun- 
dation Program by any particular district ** favor prop- 
erty rich districts." Thus, focusing on the same Edge- 


29 V Texas Governor's Committee Report 48, quoting statement of ° 
Dr, Edgar Morphet. 

30 The extraordinarily complex standards are summarized in V 
Texas Governor's Committee Report 41-43. 
°31 The key element of-the \finimum Foundation School Program 
is the provision of funds for professional salaries—more particularly, 
for teacher salaries. The Program provides each district with funds 
to pay its professional payroll as determined by certain state stand- 
ards. See Tex. Educ. Code Ann. §§ 16.301-16.316. If the district. 
fails ta pay its teachers at the levels determined by the state stand- 
ards it receives nothing from the Program. See id.. § 16.501 (c). 
At the same time, districts are free to pay their teachers salaries in 
excess of the level set by the state standards, using local revenues— 
that is, property tax revenue—to muke up the difference, see 2d., 
§ 16.301 (a). 

The state salary standards focus upon two factors: the educational 
level and the experience of the district's teachers. See id.. §§ 16.301- 


"16.316. The higher these two factors are, the more funds the dis- 
‘trict will receive from the Foundation Program for professional 


salaries. 

It should be apparent that the net effect of this scheme is to 
provide more assistance to property rich districts than to property. 
poor ones. For rich districts are able to pay their teachers, out of 
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wood Independent and Alamo Heights School Districts 
which the majority uses for purposes of illustration, we 
find that in 1967-1968 property rich Alamo Heights,” 
which raised $333 per pupil on an equalized tax rate of 
85¢ per $100 valuation, received $225 per pupil from the 
Foundation Program, while property poor Edgewood,*3 
which raised only $26 per pupil with an equalized tax 
rate of $1.05 per $100 valuation, received only $222 per 
pupil from the Foundation Program.** And. more recent 
data, which indicates that for the 1970-1971 school year 
Alamo Heights received $491 per pupil from the Program 


local funds, salary increments above the state minimum levels, 
Thus, the rich districts are able to attract the teachers with the best 
education and the most experience. To complete the circle, this 
then means, given the state standards, that the rich districts receive 
more from the Foundation Program for professional salaries than do 
poor districts. A ‘portion of Professor Berke’s study vividly ilus- 
trates the impact of the State’s standards on districts of varying 
wealth. See App. III, mfra. : 

82 In 1967-1968, Alamo Heights School District had 849.478 in 
taxable property per pupil. See Berke Affidavit, Table VIE, App., 
fat 216. 

83 In 1967-1968, Edgewood Independent School District had 35,960. 
in taxable property per pupil. bid. 

34] fail to understand the relevance for this case of the Court’s 
suggestion that if Alamo Heights School District. which is approxi- 
mately the same physical size as Edgewood Independent School Dis- 
trict but which has only one-fourth as many students, had the same 
number of students as Edgewood, the former's per pupil expenditure 
would be considerably closer to the latter's. Ante. at —,n.33. Ob- 
- viously, this.is true, but it does not alter the simple fact that Edge- 
wood does have four times as many students but not four times as 
much taxable property wealth. From the perspective of Edge- 
wood’s school children then—the perspective that ultimately counts 
here—Edgewood is clearly a much poorer district than Alamo 
Heights. The question here is not whether districts have equal tax- 
able property wealth in absolute terms, but whether districts have 
liffering taxable wealth given their respective school-age populations. 
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while Edgewood received only $346 per pupil, hardly sug- 
gests that the wealth gap between the districts is being 
narrowed by the State Program. To the contrary, 
whereas it. 1967-1968 Alamo Heights received only $3 per 
pupil or about 1%, more than Edgewcod in state aid, by 
1970-1971 the gap had widened to a difference of $135 per 
pupil, or ebout 388%.*° It was data of this character that 
prompted the District Court to observe that “the cur- 
rent [state aid] system tends to subsidize the rich at 
the expense of the poor, rather than the other way 
ayound. 2 gas Supp. 280, 282. And. even the ap-~ 
pellants go no further here than to venture that the 
Minimum Foundation School Program has “a mildly 
equalizing effect.” * 


Despite these facts, the majority continually empha- 


sizes how much state aid has, in recent years, beén given 
to property poor Texas school districts. What the Court 
fails to emphasize is the cruel Irony of how much more 
state aid is being given to property rich Texas school 


x 


. *°In the faee of these gross disparities in treatment which experi- - 


eace with the Texas financing scheme has revealed, I cannot accept 
the Court’s snggestion that we are dealing here with a remedial 
scheme to which we should accord substantial deference because of 
its accornplishments rather than eriticize it for its failures. Ante, 
at —, Moreover, Texas’ financing scheme is hardly remedial legis- 
Iation of the type for which we have previously shown substantial 
tolerance. Such legislation may in fact extend the vote to “persons 
who otherwise would be denied it by state law,” Katzenbach v. 
Alorgan, 384 U.S. 641, 657 (1966), or it may eliminate the evils of 
the private bail bondsman, Schilb v. Kuebel, 404 U. S. 337 Ge7 1): 
But those are instances in which a legislative body has sought to 
remedy probiems for which it cannot be said to have been directly 
responsible. By contrast, public education is the function of the 
State in Texas, and the responsibility for any defect in the financing 
scheme must ultimately rest with the State. It is the State’s own 


scheme which has caused the funding problem, and, thus viewed, that: 


scheme can hardly-be deemed remedial. 
36 Compare App. I, infra 
37 Brief for Appellants 3, 
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districts on top of their already substantial local property 
tax revenues.**>. Under any view, then, it is apparent that 
the state aid provided by the Foundation School Program 
fails to compensate for the large funding variations attrib- 
utable to the local property tax element of the Texas 
financing scheme. And it is these stark differences in the 
_treatment of Texas school districts and school children 
inherent in the Texas financing scheme, not the absolute 
amount of state aid provided to any particular school dis- 
trict, that are-the crux of this case. There can. moreover, 
be no escaping the conclusion that the local property tax 
which is dependent upon taxable distriet property wealth 
is an essential feature of the Texas scheme for financing 
public education,*" 


B 


The appellants do not deny the disparities in educa- 
tional funding caused by variations in taxable district 
property wealth. They do contend, however, that what- 
ever the differences in per pupil spending among Texas 
districts, there are no discriminatory consequences, for the 
children of the disadvantaged districts. They recognize 
that what is at stake in this case is the quality of the 
public education provided Texas children in the districts 
in which they live. But appellants reject the suggestion 
.that the quality of education in any particular district 


' 38 Thus, in 1967-1968, Edgewood had a total of $248 er pupil in 
state and local funds eémpared with a total of S558 per pupil for 
Alamo Heights” See. Berke Affidavit, Table X, App., at 219. For 
1970-1971, the respective totals were $3418 and $913. See Texas 
Research League, supra, n. 2, at 14. i 

39 Not only does the local property tax provide approximately 
40% of the funds expended on public education, but it is the enly 
source of funds for such essential aspects of educational financing as 
the payment of school bonds, see n. 3, supra, and the payment of 
the district's share of the Local Fund Assignment, as well as for 
nearly all expenditures above the mimimums established by the 
Foundation Program, 
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is determined by money—beyond some minimal level of 
funding which they believe to be assured every Texas 
district by the Minimum Foundation School Program. 
In their view, there is simply no denial of equal educa- 
tional opportunity to any Texas school children as a re- 
sult of the widely varying per pupil spending power pro- 
vided districts under the current financing scheme. 

In my view, though, even an unadorned restatement 
of this contention is sufficient to reveal its absurdity. 
. Authorities concerned with educational quality no doubt 
\disagree as to the significance of variations in per pupil 
spending.*" Indeed, conflicting expert testimony was pre- 
pom to the District Court in this case concerning the 
leffect of spending variations on educational -achieve- 


tay, 


iment2? We sit. however, not to resolve disputes over 
‘ educational theory-but to enforce our Constitution. 
It is an inescapable fact that if one district has more 
funds available per pupil than another district, the 
‘former will. have greater choice in educational plan- 


ning than will the latter. In this regard, I believe 


Coo 


Compare, e. g., J. Coleman, et al., Equality of Educational Op- 
portunity 290-330 (1966), Jencks, The Coleman Report and the 
Conventional Wisdom, in On Equality of Educational Opportunity 
69, 91-104 (F. Mosteller & D. Moynihan, ed. 1972), with e. g., 
J. Gutherie, G. Kleindorfer, H. Levin, &, R. Stout, Schools and 
Inequality 79-90 (1971); Kiesling, Measuring a Local Government 
Service: A Study of School Districts in New York State, 49 Rev. 
Econ. & Statistics 356 (1967). : 

“41 Compare Berke Deposition, at 10 (“{Djollar expenditures are 
probably the best way of measuring the quality of education afforded 
students... -’), with Graham Deposition, at 3 (*{1]t is not just 
necessarily the money, no. It is how wisely vou spend it.”). It 
warrants noting that even appellants’ witness, Mr. Graham, quahi- 
fied the importance of money only by the requirement of wise 
expendjture. Quite obviously, a district which is property poor 1s 
powerless to match the education provided by a property rich dis- 
trict assuming each district allocates its funds with equal wisdom, 
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the question of discrimination in educational quality must 
be deemed to be an objective one that looks to what 
the State provides its children, not to what the children 
are able to do with what they receive. That a child 
foreed- to attend an. underfunded school with poorer 
physical facilities, less exper ienced teachers, larger classes, 
and a narrower range of courses than a school with sub- 
and. thus with greater choice in 


stantially more funds 
educational planning—may nevertheless excel is to the 
eredit of the child, not the State, ef. Wissouri ex rel. 
Gaonek vy. Camadas,, 305 1 5. 33¢,.049 11938). Indeed, 
who can ever ineasure for such a child the opportunities 
lost and the talents wasted for want of a broader, more 
enriched education? Discrimination in the opportunity 
to learn that is afforded a child must be our standard. 
Hence, even before this Court recognized its duty to 
tear down the barriers of state enforced racial segrega- 
tion in public education, it acknowledged that inequality 
in the educational facilities provided to students may 
make for discriminatory state action as contemplated by 


the Equal Protection Clause. As a basis for striking 


down state enforced segregation of a law school, the 

Court in Sweatt y. Painter, 339 U.S. 629. 633-634 (1950), 

stated: 
cOW je cannot find substantial equality in the edu- 
eational-opportunities offered white and Negro law 
students by the State. In terms of number of fac- 
ulty, variety of courses and opportunity for special- 
ization, size of the student body, scope of the library, 
availability of law review and similar activities, the 
[white only] Law School is superior... . levis 
dificult to believe that one who had a free choice 
between these law schools would consider the ques- 
tion close.” 
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See also Af{cLaurin v. Oklahoma State Regents for Higher 
Education, 339 U. S. 637 (1950). Likewise it is difficult 
to believe that if the children of Texas had a free choice, 
they would choose to be educated in districts with fewer 
resources, and hence with more antiquated plants, less 
expericnecd teachers, and a less diversified curriculum. 
In fact, if financing variations are so insignificant to edu- 
eational quality, it is difficult to understand why a num- 
ber of our country’s wealthiest school districts, who have 
no legal cbligation to argue in support of the constitu- 
tionality of the Texas legislation, have nevertheless 
zealously pursued its cause before this Court.” 

The consequences, in terms of objective educational 
inputs, ef the variations in district funding caused by the 
Texas financing scheme are apparent from the data in- 
troduced before the District Court. For example, in 
1968-1969, 100°C of the teachers in the property rich 
Alamo Heights School District had college degrees.” 
By contrast, during the same school year only 80.02% of 
the teachers had college- degrees in the property poor 
Edgewood Independent School District.‘ Also, in 1968— 
1969, approximately 47% of the teachers in the Edge- 
wood District were on emergency teaching permits, 
whereas only 11% of the teachers in Alamo Heights were 
on such permits.’®? This is undoubtedly a reflection of the 


42See Brief of, inter alia, San Marino Unified School District 
Beverly Hills Unified School District as amici curiae; Brief of, inter 
aha, Bloomfield Hills, Michigan, School District; Dearborn City, 
Michigan, ‘Schoo! District; Grosse Pointe, Michigan, Public School 
System as amici curiae. 

43 Answers to Plaintiffs’ Interrogatories, App.. at 115. 

44 bid. Moreover, during the same period, 37.17% of the-teachers 
in Alamo Heights had advanced degrees, while only 14.98% ot Edge- 
wood’s faeultv had such degrees. See id., at 116. : 

45 Id. at 117. 
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fact that Edgewood’s teacher salary scale was approxi- 
mately 80% of Alamo Heights’. And, not surprisingly, 
the teacher-student ratio varies significantly between the 
two districts.’ In other words, as might be expected, 
a difference m the funds available to districts results in 
a difference in educational inputs available for a child’s 
public education in Texas. For constitutional purposes, 
I believe this situation, which is direetly attributable to 
the Texas financing scheme, raises a grave question of 
state created discrimination in the provision of public 
education. Cf. Gaston County vy. United States, 395 
U.S. 285, 293-294 (1969). 

At the very least, in view of the substantia] inter- 


district disparities in funding and in resulting educational 


inputs shown. by appellees tu exist under the Texas 
financing scheme, the burden of proving that these dis- 
parities do not in fact affect the quality of children’s 
education must fall upon the appellants. Cf. Hobson 
Vv. Hansen,-327 F. Supp. 844, 860-861 (DC 1971). Yet 
appellants made no effort in the District Court to’ dem- 
onstrate that educational quality is not affected by vari- 
ations in funding and in resulting inputs. And, in this 
Court, they have argued no more than that the relation- 
ship is ambiguous. This is hardly sufficient to overcome 
appellees’ prima facie showing of state created discrim- 
ination between the school children of Texas with respect 
to objective educational opportunity. 

Nor can | accept the appellants’ apparent suggestion 
that the Texas Minimum Foundation School Program 

467d, at 118, . 

47 In the 1967-1968 school vear, Edgewood had 22.862 students and 
864 teachers, a ratio of 26:5 to 1. See id., at 110, 114. In Alamo 
Heights, for the same school year, there were 5,432 students and 265. 


teachers fora ratio of 20.5 to 1. See ibid. 
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effectively eradicates any discriminatory effects other- 
wise resulting from the local property tax element of the 
Texas financing scheme. Appellants assert that, despite 
its imperfections, the Program “does guarantee an ade- 
quate education to every child.” ** The majority, 1 con- 
sidering the constitutionality of the Texas financing 
scheme, seems to find substantial merit in this conten- 
tion, for it tells us that the Foundation Program “was de- 
signed to provide an adequate mininnun educational of- 
fering in every school in the State,” ante, at —, and that 
the Program “assur[{es] a basic education for every child.” 
ante, at --—. But I fail to understand how the constitu- 
tional preblems inherent in the financing scheme are eased 


Bry 


by the Foundation Program. Indeed, the precise thrust 
of the appellants’ and the Court's remarks are not alto- 
gether elcar to me. 

The suggestion may be that thé state aid received via 
the Foundation Program sufficiently improves the posi- 
tion of property poor districts vis-a-vis property rich dis- 
tricts—in terms of educational funds—to eliminate any 
claim of interdistrict discrimination in available educa- 
tional resources which might otherwise exist if educa- 
tional funding were dependent solely upon local property 
taxation. Certainly the Court has recognized that to 
demand precise equality of treatment is normally un- 
realistic, and thus minor differences inherent in any 
practical context usually will not make out a substantial 
equal protection claim. See, e. g., Mayer v. City of Chi- 
cago, 404 U. 8. 189, 194-193 (1971); Draper v Wash- 
ington, 372 U.S. 487, 495-496 (1963): Bain Peanut Co. 
vy. Pinson, 282 U.S. 499, 501 (1931). But as has already 
been seen, we are hardly presented here with gome de: 
minimis claim of discrimination resulting from the “play” 
necessary in any functioning system; to the contrary, it. 


“ e 


48 Reply Brief for Appellants 17, See also, id., at 5. 15-16. 
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is clear that the Fe ernacon Program Soa fails to 
ameliorate ing seriously discriminatory effects of the local 
property tax." 

a, the appellants and the majority may 
believe that the Equal Protection Clause cannot be of- 
fended by substantially unequal state treatment of per- 
sons who are similarly situated so long as the State pro- 
vides everyone with some unspecified amount of education 
which evidently is- “enough.” ** The basis for such a 

_novel view is far from clear. It is, of course, true that 
the Constitution does not require precise equality in the 
treatment. of all persons. As Mr. Justice Frankfurter 
explained: _ , i 

“The equality at which the ‘equal protection’ clause 
alms is not a disembodied equality. The Fourteenth 
Amendment enjoins ‘the equal protection of the 
laws,’ and laws are not abstract propositions. . . 
The Constitution does not require things which are 
different in fact or opinion to be treated in law as 
though they were the same Tigner v. Texas, 310 
U.S. 141, 147 (4940). 


SecmalsOg@lougigs es Camorra, 3/2. G. 5, Goo; oof 
(1963); Goesaert v. Cleary, 335 U.S. 464, 466.(1948). 
fr 49 Indeed, even apart from the differential treatment inherent in 
f+ the locai property tax, the significant interdistrict disparities mn state 
; / aid received under the Minimum Foundation School Program would 
seem to raise substantial equal protection questions. 

507 find particularly strong intymations of such a view in the 
majority's efforts to denigrate the constitutional significance of 
children in property; poor districts “receiving a poorer quality educa- 

: tion than that available to children in districts having more assessable 
__wealth” with the assertion “that at least where wealth is involved 


the Equal Protection Clause does not require absolute equality or _ 
| precisely equal advantages.” Ante, at ——. The Court, to be sure. 
a restricts its remark to “wealth” discrimination. But the logical 
i basis for such a restriction is not explained by the: Court, nor is it 
os Otherwise apparent, see pp. —--—— and n. 77, wifra., 
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But this Court has never suggested that because some 
adequat2” level of benefits is provided to all, discrimina- 


j tion in the provision of services is therefore constitution- 


Fi 


ally excusable. The Equal Protection Clause is not 
addressed to the minimal sufficiency but rather to the 
unjustifiable inequalities of state action. It mandates 
nothing ‘ess than that “all persons similarly cireum- 
stanced shall be treated alike.” S. Royster Guano 
Co. v. Virginia, 233 U. <. 412, 415 (1920). 

Even if the Equal Protection Clause encompassed some 
theory of constitutional adequacy, discrimination in the 
provision of educational opportunity would certainly 
seer to be a poor candidate for its application. Neither 
the majority nor appellants informs us how judicially 
manageable standards are to be derived for determining 
how uch education is “enough” to excuse constita- 
tional discrimination. One would think that the ina- 
jority would heed its own fervent affirmation of judicial 
self-restraint before undertaking the complex task of 
determining at large what level of education is constitu- 
tionally sufficient. Indeed. the majority’s apparent reli- 
ance upon the adequacy of the educational opportunity 
assured by the Texas Minimum Foundation School Pro- 
gram seems fundamentally inconsistent with its own 
recognition that educational authorities are unable to 
agree upon what makes for educational quality, see ante, 
at —~, —-n. 86 and n. 101. lf, asthe majority stresses, - 
such authorities are uncertain as to the impact of various 
levels of funding on educational quality, I fail to see 
where it finds the expertise to devine that the par- 
ticular levels of funding provided by the Program as- 
sure an adequate educational opportunity—much léss an 
education substantially equivalent in quality to that 
Which a higher level of funding might provide. Cer- 
tainly appellants’ mere assertion before this Court of” 
fhe adequacy of the education guaranteed by the Mini-. 


| ae : “y - 
5 
: as 
i . 
=a ; = 
7 7 “ r 
9 hla hic oh Cale sa ®t 
' Pe { ‘ a 
ue Seoeet aly Ppp sye ee wit wr | 
| say rie ew 
i ceeread To Cy ae ) writ bali | 


jouw eins eulapnay of em 
if)  @f estat. ) Grey vi & j ‘a t Th 


i) n | « A By ‘ 
#< er ' . i RDA Dey ital 
Crise Se aRSR Nee ha ‘ie 
byt 1 ED pelts 
(9 4 (ecbiaelae gyre’ i ‘ ; : 


“~ wen oO | Revie ii bis 
ry is ad, ovis ies _ iy .3 

) ‘ ' i! re a'r ; 
7 1 Be pe 


| | | | :; Me rae 


- ol aan y U ° 
we on the A, (ery Or 
re ! ; , %. 
ad 7 i : é : ‘ ' i % ore re * ase 
- : ; ae ie 4 . 
heat Pe AL EAE ifig 
~ , ses i | 
7 . pl Be eee 
' i¢ 6 C4. | 
jlopisers gPearix' won 
neat aide if 
. 
a - a Lal hy 4 : OE P 
j ek J ’ 5 
; pe + thee 
Aeot 2 ¥ ‘ ‘ 
E oo Te Rilinin snr 
iigyet 1 Re ; h . 
‘ ‘ - ; 4 . Me 3 ' te * fag h. oils 4 beg. “F : 
i a4 j Wa ey ‘ 5, me B* 
it Fh Tt 
eh 4g Se ead a 
; P «here he een eee = 
Tepuiteie 7 is 3 
y (1 @8s8 
Tier Lato N/) t er . 
-_ ; rr Lijmeauet 
{ +I ' cay , 
. / 
be cy Ufaltalt PF = 
tui} eae el 1 mi. F 
rs 
[iy ¥*su ae Tt i es iy : 
1) : ; ; @icen i eM 
Athi vita ai : + H ? te? 
~— ‘ ° ; i ‘ ‘ Bi AAT 
ala gel Seleae eat ih = Bi 


Py 1 + » a) pe, a Le 7 ‘S 

Ce Pa "as La tuaps’ 4) 3 \ | ‘ ‘o | q ae, 
y ¢ jon & (7 C 

etn vem ena sige Gb 75 oa 


is 1. Pal a - gee 
. radar. ae vein « ) t Abu, bes ‘ 


y 14 


where ae 
uc), aye yi atts r i b a) 


ayy Th | otgl 


71-1332-—DISSENT (A} 
SAN ANTONIO SCHOOL DISTRICT v. RODRIGUEZ 21 


mum Foundation School Program cannot obscure the 
constitutional implications of the discrimination in edu- 
cational funding and objective educational inputs result- 
ing from the local property tax—particularly since the 
appellees offered substantial uncontroverted evidence 
before the District Court unpugning the now much 
touted “adequacy” of the education guaranteed by the 
‘Foundation Program.” . 

In my view, then, it is inequality—not some notion of 
gross Inadequacy—of educational opportunity that raises 
‘a question of denial of equal protection of the laws. I 
find any other approach to the issue unintelligible and 
without directing principle. Here appellees have made 
‘a substantial showing of wide variations in educational 
‘funding and the resulting educational opportunity af- 
‘forded to the school children of Texas. This discrim- 
ination is, in large measure, attributable to significant 
‘disparities in the taxable wealth of local Texas school 
districts. This is a sufficient showing to raise a substan- 
tial question of discriminatory state action in violation 
*of the Equal Protection Clause.” 


51 See Answers to Interrogatories by Dr. Joel S. Berke, Ans. 17, 
‘p. 9; Ans. 48-51, pp. 22-24; Ans. 8S-X9, pp. 41-42; Deposition of 
Dr, Daniel C. Morgan, Jr., 52-55; Affidavit of Dr. Daniel C. Mor- 
gan, Jr., App., at 242-243. 

52}t is true that in two previous cases this Court has summarily 
affirmed district court dismissals of constitutional attacks upon other 
state educational financing schemes. See Melnnis vy. Shapiro, 293 

. F. Supp. 323 (ND Il. 1968), aff'd per curiam sub nom. MJelnnis v. 
Ogilvie, 394 U. 8. 322 (1969); Burruss v. Wilkerson, 310 F. Supp. 
572 (WD. Va. 1969), aff'd per curiam, 397 U. 8. 44 (1970). But 
those decisious cannot be considered dispositive of this action, 
for the thrust of those suits differed materially from-that of 
the present case. In Mc/nnis, the plaintiffs asserted that “only a 
financing system which apportions public funds according to the edu- 
cational needs of the students satisfies the Fourteenth Amend- | 
ment.” 293:°F. Supp, at 331 The District Court concluded that 
#(1) the Fourteenth Amendment does not require public schoof 
expenditures {to] be made only onthe basis of pupils’ educational, 
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. C 

‘Despite the evident discriminatory effect of the Texas 
financing scheme, both the appellants and the majority 
raise substantial questions. concerning the precise charac- 
ter of the disadvantaged class in this case. The Dis- 
trict Court concluded that the Texas financing scheme 
draws “distinction between groups of citizens depending 
upon the wealth of the district in which they live” and 
thus ‘creates a disadvantaged class composed of persons 
living in property poor districts. See 337 F. Supp., at 
282. See also id, at: 281.. In light of the data intro- 
duced before the District Court, the conclusion that the 
school children of property poor districts constitute a 
sufficient class for our purposes seems indisputable to me. 

Appellants contend, however, that in constitutional 
terms this case involves nothing more than discrimina- 
tion against local school districts, not against individuals, 
since on its face the state scheme is concerned only with 
the provision of funds to local districts. The result 
of the Texas. financing scheme. appellants suggest, is 
merely that some local districts have more available 
revenues for education; others have less. In that re- 
spect, they point out, the States have broad discretion 


needs, and (2) the lack of judicially manageable standards makes this 
controversy -nonjusticiable.” Jd., at 329. The Burress District 
Court dismissed that suit essentially in reliance on MJceJnnis which 
it found to be ‘scarcely distinguishable.* 310 F. Supp., at 574. 
This suit involves no effort to obtain an allocation of school funds 
that considers only educational need. The District Court ruled only 
that the State must remedy the discrimination in the distribution of 
taxable local district wealth which has heretofore prevented many dis- 
ricts from truly exercising local fiseal control. Furthermore, the 
limited holding of the District Court presents none of the problems 
of judicial management which would exist if the federal courts were 
to attempt to ensure the distribution uf educational funds solely om 
the basis of educational need, see infra, pp. —---——. 
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in drawing reasonable distinctions between ‘their political 
subdivisions. See Griffin v. County School Board of 
Prince Edward County, 37¢ Topo cas oe ee 
McGowan v. Maryland, 366 ire casted aoa (1961); 
Salsburg v.’ Maryland, 346 U. 8S. 545, 550-554 (1954). 

But this Court has consistently recognized that where 
there is in fact discrimination against individual interests, 
the constitutional guarantee of equal protection of the 
laws is not inapplicable simply because the discrimination 
is based upon some group characteristic such as geographic 
location. See Gordon. v. Lance, AQautoE See 4e CLOT: 
Reynolds v. Sims, 377 U.S. 533, 560-060 (1964); Gray 
v. Sanders 372 U.S. 368, 379 (1963). Texas has chosen 
to provide free public education for all its citizens, and 
it has embodied that decision ih its constiniion.”” “FY et, 
having established public education for its citizens, the 
State, as a direct consequence of the variations in local 
property wealth endemic to Texas’ financing scheme, has 
provided some Texas school children with substantially 


jess resources for their education than others. Thus 


4 


while on its face the Texas scherne may merely dis- 


criminate between local districts, the impact of that 


discrimination falls directly upon the children whose 
educational opportunity 1s dependent upon where they 
happen to live. Consequently, the Distriet Court cor- 
rectly concluded that the Texas financing scheme dis- 
criminates, from a constitutional perspective. between 
school age children on the basis of the amount of taxable 
property Jocated within their local districts. 

In my Brother STEWART'S view, however, such a deserip- 
iion of the discrimination inherent in this case 1s appar- 


LS 


ently not sufficient, for it fails to define the “kind of 


objectively identifiable classes” that he evidently per- 
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ecives tc be necessary for a claim to be “cognizable under 
the Equal Protection Clause,” ante, at —-. He asserts 
that this is also the view of the majority, but he is 
unable to cite, nor have I been able to find, any portion 
of the Court's opinion which remotely suggests that there 
is no objectively identifiable or definable class in this case. 
In any case, if he means to suggest that an essential predi- 
eate to equal protection analysis is the precise identifica- 
tion of the particular individuals who comprise the dis- 
advantaged class, | fail to find the source from which he 
derives such a requirement. Certainly such precision is 
not analytically necessary. So long as the basis of the | 
discrimination is clearly identified, it is possible to test it 
against the State’s purpose for such discrimination— 
whatever the standard of equal protection analysis em- 
ployed.** This is clear from our decision only last Term 
in Bullock v. Carter, 403 U. S. 184 (1972), where the 
Court, in striking down Texas primary filing fees as 
violative of equal protection. found no impediment to 
equal protection analysis in the fact that the members of 
the disadvantaged class could not be readily identified. 
The Court recognized that the filing fee system tended 
“to deny some voters the opportunity tuo vote for the 
_eandidate of their choosing; at the same time it gives 
the affluent power to place on the ballot their own names 
or the names of persons they favor.” J/d., at 144. The 


5+ Problems of remedy may be another matter. If provision of 
the relief sought in a particular case required identification of each 
member ef the affected class, as in the case of monetary relief, the 
need for elarity in defining the class is apparent. But this m- 
volves the procedural problems inherent im class action litigation, not 
the charueter of the elements essential to equal protection analysis. 
We are concerned here only with the latter. Moreover, it-is evident 
that in esses such as this provision of appropriate relief, which takes 
the injunctive form, is not a serious problem since it ts enough tar 
direct the action of appropriate offieials. Cf Potts v. Flak, 313 F.2d 
984 288-290 (CA5 1963). . 
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Court also recognized that “[t]his disparity in voting 
power based on wealth cannot be described by reference 
to discreze and precisely defined segments of the com- 
munity ‘es is typical of inequities challenged under the 
Equal Protection Clause ... . Ibid. Nevertheless, 
it concluded that “we would ignore reality were we not 
to recognize that this system falls with unequal weight on 
voters . . . according to their economic status.” Tbid. 
The nature of the classification in ‘Bullock was clear. 
although the precise membership of the disadvantaged 
class was not. This was enough in Bullock for purposes 
of equal protection analysis. It is enough here. 

It may be, though, that my Brother Stewart is not in 
fact demanding precise identification of the membership 
of the disadvantaged class for purposes of equal protec- 
tion analysis, but is merely unable to diseern with suffi- 
cient clarity the nature of the discrimination charged in 
this case. Indeed. the Court itself displays some uncer- 
tainty as.to the exact nature of the diserimination and 
the resulting disadvantaged class alleged to exist in this 
case.” ‘See ante at ——. . It is of'course, essential té equal 
protection analysis to have a firm grasp upon the nature 
of the discrimination at issue. In fact, the absence of 
such a elear, articulatable understanding of the nature 
of alleged discrimination in a particular instance may well 
suggest the absence of any real discrimination But 
such is hardly the case here. 

A number of theories of discrimination have, to be 
sure, been considered in the course of this litigation. 
Thus. the District Court found that in Texas the poor 
and minority group members tend to live in property 
poor districts, suggesting discrimination on the basis of 
both personal wealth and race. See 337 F. Supp., at 28: 
and n. 3. The Court goes to great lengths to discredi 
the data upon which the District Court relied and thereby 
its conelusian that poor people live in property poor clis-: 


OO eo 


: 


sig eb 4 BE Sie 
-meo od% 1) Anne a 
“ily soli 4 eb 
eelor nee?” oat a 

100) Says jin: eliiy 
Tibtipici ae ; ii Opp Alin rot 


wart eas % altrnndise e 
eee 


TPMT si) 


. 


: 7 

ny Aas | yi Aw <j J4 

“Hs Wy Ot Gara 
i ee Bi 


® : 
a: oi aeiyy } 


ve Ti SiG 


—s 


arial i nt ae 


‘Srv 


ran | ee qU0 
vr yt i ot he. 


| 
tin heifer ae ici gtitla al WATea 4 ‘seam hcaenail eils i 


71¢a 


AL a , 4 yo leyy 


Ow isi: arf i 


(iM s Mri 
‘ HW aie 
thee age 
ail 5 


sp Pct Jil /, 
in Winans Die 
' er? ‘2 ase 


yt ieee died 
qi oa w hia; 


:  ¥1-1332—DISSENT (A) 


26 


Cf2 


AN ANTONIO SCHOOL DISTRICT v. RODRIGUEZ 


tricts.’ Although I have serious doubts as to the cor- 
recthess of the Court’s analysis in rejecting the data sub- 
mitted below,” I have no need to join issue ch these 
factual disputes, ; 

55] assume the Court would launch the sume critics: against the 
validity of the finding of a correlation between poor district and 
racial minorities ake 

56 The Court rejects the District Court's finding of a correlation 
between poor people and poor distmets with the assertion. that 
“there is reason to believe that the poorest famhes are not necessanly 
clustered in the poorest districts” im Texas. Ante, at — ln 
support of its conclusion’ the Court offers absolutely no data— 
which it cannot on this record—concerning the distribution of poor 
people in Texas to refute the data introduced below by appellees; 
it relies instead on a recent law review note concerned solely with 
the State of Connecticut, Note, A Statistical Analysis of the School 
Finance Decisions: On Winning Battles and Losing Wars, $1 Yale 
L. J. 1803 (1972). Common sense suggests that the basis for draw- 
ing a demographie conclusion with respect to a geographically large, 
urban-rural, industrial-agricultural State such as Texas from a 
geographically small, densely populated, highly industrialized State 
such as Connecticut is doubtful at best. 
‘Furthermore. the article upon which the Court relies to discredit 
the statistical procedures employed by Professor Berke to establish 
fhe correlation between poor people and poor districts, see n. 11, 
supra, based its criticism primanily on the fact that only four of the 
110 districts studied were in the lowest of the five categories, which 
were determined by relative taxable property per pupil, and most 
districts clustered in the middle three groups. See Goldstein, Inter- 
district Inequalities in School Financing: A Critical Analysis of 
| Serrano v. Priest and its Progeny, 120 U. Pa. L. Rev. 604, 524 n. 67 
(1972). See also ante, at —- But the Court fails to note that the 
four poores} districts in the sample had over 50,000 students which 
constituted 1052 of the students in the entire sample. It appears, 
moreover, that even when the richest and the poorest categories are 
enlarged to include in each category 20% of the students in the sam- 
ple, the correlation between district and individual wealth holds true, 
See Brief for the Governors of Minnesota, Maine, South Dakota, 
Wisconsin, and Michigan as anace curiae 17 n. 21. 

Finally, it cannot be ignored that the data introduced by appellees 
went unchallenged in the Distmet Court The majority’s willingness: 
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I believe it is sufficient that the overarching forn\ 
of discrimination in this case is between the school chil- 
dren of Texas on the basis of the taxable property wealth 
of the districts in which they happen to live. To under- 
stand both the precise nature of this discrimination 
and the parameters of the disadvantaged class it is 
sufficient to consider the constitutional principle which 
appellees contend is controlling in the context of educa- 
tional financing. In their complaint appellees asserted 
that the Constitution does not permit local district 
wealth to be determinative of educational opportunity.” 
This is simply another way of saying, as the District 
Court coneluded, that consistent with the guarantee of 
equal protection of the laws, “the quality of public edu- 
cation may not be a function of wealth, other than the 
wealth of the state as a whole.” 337 F. Supp.. at 284. 
Under such a principle, the children of a district are 
excessively advantaged if that district has more taxable 
property per pupil than the average amount of taxable 
property per pupil considering the State as a whole. By 
contrast, the children of a district are disadvantaged if 
that district has less taxable property per pupil than 
the state average. The majority attempts to disparage 
such a definition of the disadvantaged class as the product 
of an “artificially defined level” of district wealth. Ante, 
at —-. But such is clearly not the case, for this is the 


to permit appellants to-litigate the correctness of that data for the 
first time before this tribunal—where effective response by appellees 
is impossible—is both unfair and judicially unsound. 

51 Third Amended Complaint, App., at 23. Consistent with this 
theory, appellees purported to represent, among others, a class com- 
posed of “all . . , school children in independent school dis- 
tricts ... who .., have been depnved of the equal protection 
of the law under the Fourteenth Amendment with regard to pubhe 
school education because of the low valve of the property lying 
within the independent school districts in which they reside.” fae 
at 15. : 
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definition unmistakably dictated by the constitutional 
principle for which appellees have argued throughout the 
course of this litigation. And I do not believe that a 
- clearer definition of either the disadvantaged class: of 
Texas school children or the allegedly unconstitutional dis- 
crimination suffered by the members of that class under 
the present Texas financing scheme could be asked for, 
much less needed.** “Whether this discrimination, against 
the school children of property poor districts, inherent in 
the Texas financing scheme is violative of the Equal Pro- 
tection Clause is the question to which we must now 
turn. 
jer 

In striking down the Texas financing scheme because 
of the interdistrict. variations in taxable property wealth, 
the District Court determined that it was insufficient 
for appellants to show merely that the State’s scheme 
was rationally related to some legitimate state purpose; 
rather, the discrimination inherent in the scheine had to 
be shown necessary to promote a “compelling state in- 
terest” in order to withstand constitutional scrutiny. The 
basis for this determination was two-fold: first. the financ- 
‘ing scheme divides citizens on a wealth basis, a classifica- 
tion which the District Court viewed as highly suspect; 
and second. the discriminatory scheme directly affects 
what it considered to be a “fundamental interest,” 
namely, education. 

This Court has repeatedly held that state diserumina- 
tion which either adversely affects a “fundamental in- 
terest,” see, é. g.. Dunn v. Blumstein, 405 U.S. 330, 336- 
342 (1972); Shapiro v. Thompson, 394 U. S. 618, 629-- 
631 (1969), or is based on a distinction of a suspect char- 
acter, see, e. y., Graham v. Richardson, 403 UCS 20g. ia, 


58 The degree of judicial scrutiny that this particular classification. 
‘demands is a distinct issue which L consider in Part II, C, injra..° 
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(4971n= WWichaugninwy. Plonda,, 37900. sile4, 1ol=l02 
(1964), riust be carefully scrutinized to ensure, that the 
scheme is. necessary to promote a substantial, legitimate 
state intcrest. See, e. g., Dunn v. Blumstein, 405 U.S., 
at 342-313: Shapiro v. Thompson, 394 U. 5., at 634: 
The majority today concludes, however, that the Texas 
scheme is. not subject to such a strict standard of review 
under the Equal Protection Clause. Instead, in its view, 
the Texas scheme must bé tested by «nothing more than 
that lenient standard of rationality which we have tra- 
ditionally applied to discriminatory state action in the 
context of economic and commercial matters. See, e. g., 
McGowan v. Maryland; 366 U.S. 420, 425-426 (1961); 
Morey v. Doud, 354 U. S. 457, 465-466 (1957); F. S. 
Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920) ; 
Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78- 
79 (1911). By so doing the Court avoids the telling 
task of searching for a substantial state interest which 
the Texas financing scheme, with its variations in taxable 
district property wealth, is necessary to further. I can- 
not aecept such an emasculation of the Equal Protection 
Clause in the context of this case. 


A 


To begin, | must once more voice my disagreement 
with the Court's rigidified approach to equal protection 
analysis. See Dandridge vy. Williams, 397 U.S. 471, 519- 
521 (1970) (dissenting opinion); Richardson v. Belcher, 
404 U.S. 78, 90 (1971) (dissenting opinion). The Court 
apparently seeks to establish today that equal protection 
cases fall into one of two neat categories which dictate 
the appropriate standard of review—strict scrutiny or 
mere rationality, But this Court’s decisions in the field 
of equal protection defy such easy categorization. A 
principled reading of what this Court has done reveals 
that it has applied a spectrum of standards in reviewing 
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discrimination allegedly violative of the Equal Protec- 
tion Clause. This spectrum clearly comprehends varia-~ 
tions in tae degree of care with which the Court will 
scrutinize particular classifications, depending, I believe, 
on the constitutional and socictal importance of the inter- 
est adversely affected and the recognized invidiousness 
of the basis upon which the particular classification is 
drawn. I find in fact that many of the Court’s recent 
decisions embody the very sort of reasoned approach to 
equal protection analysis for which I previously argued— 
that is, an approach in which “concentration Lis} placed 
upon the character of the classification in question, the 
relative importance to the individuals in the class clis- 
criminated against of the governmental benefits they do 
not receive, and the asserted state interests in support. 


of the classification.” Dandridge vy. Willams, 397 U.S., 


© 


at 520-521 (dissenting opinion). 

_I therefore cannot accept the majority's labored efforts 
to demonstrate that fundamental] interests. which eall for 
strict scrutiny of the challenged classification. encompass 


only established rights which we are somehow bound to , 


recognize from the text of the Constitution itself. To be 
sure, some interests which the Court has deemed to be 
fundamental for purposes of equal protection analysis are 
themselves constitutionally protected rights. “Thus, dis- 
crimination against the guaranteed right of freedom of 
speech has called for strict judicial] scrutiny. See Police 
Depariment of the City of Chicago v. Mosley, 408 U.S. 
92 (1972). Further, every citizen's right to travel inter- 
state, although nowhere expressly mentioned in the Con- 
stitution, has long been recognized as implicit in the prem- 
ises underlying the Document: the right “was conceived 
from the beginning to be a concomitant of the stronger 
Union the Constitution created.” United States v, 
Guest, 383 U. 8. 745, .758 (1966). See also Crandall vy. 
Nevada, 6 Wall. 35, 48 (1867). Consequently, the Court, 
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has required that a state classification atiecting the con- 
stitutionally protected right to travel must be “shown. to 
be necessary to promote a compelling governmental inter- 
ést.” Shapiro v. Thompson, 394 U.S. 618, 634 (1969). 
But it will not do to suggest that the “answer” to whether 
an interest is fundamental for purposes of equal protec- 
tion analysis is always determined by whether that in- 
terest “is a right... explicitly or implicitly guaranteed 
by the Constitution,” ante, at —.™ 

I would like to know where the Constitution guaran- 
tees the right to procreate, Skinner v. Oklahoma ex rel. 
Williamson, 316 U. S$. 535, 541 (1942), or the right to 
vote in state elections, e. g., Reynolds v. Sims, 377 U.S. 
533 (1964), or the right to an a ERE rom 4 rae 
conviction, ¢. g., Griffin v. Illinois, 351 U- OTT G56 Y. 
These are instances in which, due to tie ee ih of 


2), 
V. 
a f 


the interests at stake, the Court has displayed a strong 
concern with the existence of discriminatory state treat~ 
ment. But the Court has never said or indicated that: 
these are interests which independently enjoy full-blow n 
constitutional protection. 
geithus, muck v. Bell 274-1. 'S: 200 (1927), the Court 
refused to recognize a substantive constitutional guaran- 
tee of the right to procreate. Nevertheless, in Skuimer v. 
Oklahoma ex rel. Williamson, 316 U. S., at S41, the 
Court, without impugning the continuing validity of Buck 
vy. Bell, held that “strict scrutiny” of state discrimina- 
tion affecting procreation ‘‘is essential.” for “[m ]arriage 
and procreation are fundamental to the very existence 
59 Indeed, the Court's theory) would render the established concept 
of fundamental interests in the context of equal protection ‘analysis 
superfluous, for the substantive consututional right itxelf requires 
that this Court strictly scrutinize any asserted state interest for 
restricting or denying aceess tu any parucular guaranteed mght, see, 
e.g. United States v O'Brien, 391 U S 367, 37) (1968): Cor v, 
Lowsiang. 879° US, 586. 645-551 (19851, 
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and survival of the race," Recently, in Roe v. Wade, 
— U.8. —, —— (1978), the importance of procreation 
has indeed been explained on the basis of its intimate 
relationship with the constitutional right of privacy which 
we have recognized. Yet the limited stature thereby ac- 
corded any “right”. to procreate is evident from the fact: 
that at the same time the Court reafhrmed its initial 
decision in Buek vy. Bell. See Roe v. Wade, — U.S., 
at —-. ed 

Similarly, the right to vote in state elections has been 
recognized as a “fundamental political right.’ because 
the Court concluded very early that it is “preservative 
Ofpall rights. =) ten OV. Hopkins, (1s tase 300, 370 
(1386) % see, €.0., deviolds v. Sims, 377 Uos. 503, 361— 
562 (1964). Hor this reason, “this Court has made clear 
that a citizen has a constitutionally protected right to 
participate in elections on an equal basis with other citt- 
zens wm the jurisdiction.” Dunn v. Blumstein, 405 U. S. 
330, 336 (1972) (emphasis added). The final source of 
such protection from inequality in the provision of the 
state franchise is, of course, the Equal Protection Clause. 
Yet it is clear that whatever degree of importance has 
been attached to the state electoral process when un- 
equally distributed, the right to vote im state elections 
has itself never been accorded the stature of an independ- 
ent constitutional guarantee.” See Oregon v. Mitchell, 

60 Tt is interesting that in its effort to reconcile the state voting 
rights cases with its theory of fundamentalitv the majority can 
muster nothing more than the contention that “{t jhe constitutional 
tnderpinnings of the right to equal treatment in the voting process 
can no longer be doubted . . "Ante, at —— n. 74 (emphasis 
added). If, by this, the Court intends to recognize a substantive. 
constitutional “mght to equal treatment in the voting process” in- 
dependent of the Equal Protection Clause, the source of such a right 
is certainly a mystery VOR ue: 
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400 U. S. 112 (1970); Kramer v. Union Free School 
District No..15, 395 U.S. 621, 626-629 (1969); Harper 
y. Virginia Board of Elections, 383 U.S. 663, 665 (1966). 
Finally, it is hkewise “true that a State is not required 
by the Federal Constitution to provide appellate courts 
or aright to appellate review at all.’ Griffin v. Illinois, 
351 U.S., at 18. Nevertheless, discrimination adversely 
affecting .access to an appellate process which a State 
has chosen to provide has been considered to require 
close judicial serutiny. See. e. g., Griffin v. Illinois, 
supra; Douglas v. Galiforma, 372 U. S. 3353 (1963). 
The majority is, of course, correct when it suggests that 
the process of determining which interests are funda- 
mental is a difficult one. But I do not think the problem 
is insurmountable. And I certainly do not accept the 
view that the process need necessarily degenerate into 
an unprincipled, subjective “‘picking-and-choosing” be- 
tween various interests or that it must involve this Court 
in creating “substantive constitutional rights in the name 
of guaranteemg equal protection of the laws.” ante, 
-at——. Although not all fundamental interests are con- 
stitutionally guaranteed, the determination of which 
interests are fundamental should be firmly rooted in the 
text of the Constitution. The task in every case should 
be to determine the extent to which constitutionally guar- 


° 61 Jt is true that Griffin and Douglas also involved discrimina- 
‘tion against indigents, that is, wealth discrimination. But, as the 


‘} | majority points out, ante, at —— n. 67, the Court has never deemed 


wealth discrimination alone to be sufficient to require strict judicial 
scrutiny; rather, such review of wealth classifications has been ap- 
phed only where the discrimination affects an important individual 
interest, see, e. g., Harper v. Virginia Board of Elections, 383 U. 8. 
663 (1966). Thus, I believe Griffin and Douglas can only be under- 
stood as premised on a recognition of the fundamental importance of 
the criminal appellate process. 
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anteed rights are dependent on Iterests not mentioned 
in the Constitution. As the nexus between the specific 
constitutional <uarantee and the nonconstitutional inter- 
est draws closer, the nonconstitutional interest becomes 
more fundamental and the degree of judicial scrutiny 
applied when the interest is infringed on a discriminatory 
basis must be adjusted accordingly. Thus, it cannot be 
denied that interests such as procreation, the exercise of 
the state franchise, and access to criminal appellate proc- 
esses are not fully guaranteed to the citizen by our Con- 
&titution. But these interests have nonetheless been 
afforded special judicial consideration in the face of dis- 
crimination because they are, to some extent, interrelated 
with constitutional guarantees. Procreation is now 
understood to be important because of its interaction 
with the established constitutional right of privacy. The 
exercise of the state franchise is closely tied to basie civil 
and political rights inherent in the First Amendment. 
And access 10 criminal appellate processes enhances the 
integrity of the range of rights"? implicit in the Four- 


.feenth Amendment guarantee of due process of law. 
' Only if we closely protect the related interests from state 


discrimination do we ultimately ensure the integrity of 


. the constitutional guarantee itself. This is the real lesson 


that must be taken from our previous decisions involving 
interests deemed to be fundamental. 

The effect of the interaction of individual interests 
with established constitutional guarantees upon the de- 
bree of care exercised by this Court in reviewing state 
tliserimination affecting such interests is amply illustrated 
by our decision last Term in Eisenstadt v. Baird, 408 

82 See, ¢. g., Duncan \ Louisiana, 591 U.S. 145 (1968} (right ae 
jury trial); Washington v. Tezas, 385 U. 8S. 14 (1967) ee it to 
compulsory process); Powter v, Texas, 380 U7 S. 400 (1965) (right 
ko confront one’s aceusers). 
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U. S. 488 (1972). In Baird, the Court struck down as 
violative of the Equal Protection Clause a state statute 
which denied unmarried persons access to contraceptive 
devices on the same basis as married persons. The Court 
purported to test the statute under its traditional stand- 
ard whether there is some rational] basis for the diserimi- 
nation effected. IJd., at 446-447. In the context of com- 
mercial regulation, the Court has indicated that the 
Equal Protection Clause “is offended only if the classifi- 
cation rests on grounds wholly irrelevant to the achieve- 
ment of the State’s objective. See. ¢. g., McGowan v. 
Maryland, 366 U. 8S. 420, 425 (1961); Kotch v. Board 
of River Port Pilot Commissioners, 330 U. 8. 882, 537 
(1947). And this lenient standard is further w eighted in 
the State’s favor by the fact that “[a] statutory discrimi- 
nation will not be set aside if any state of facts rea- 
sonably may be conceived [by the Court] to Justify it.” 
McGowan v. Maryland, 366 U.S., at 426. But in Baird 
the Court. clearly did not adhere to these highly tolerant 
standards of traditional rational review. For although 
there were conceivable state interests intended to be ad- 
vanced by the statute—e. g., deterrence of premarital 
sexual activity; regulation of the dissemination of poten- 
tially dangerous articles—the Ceurt was not prepared 
to accept these interests on their face. but instead pro- 
ceeded to test ae substantiality by independent analy- 
sis. See 405 U. S., at 449-454. . Such close serutiny of 
the State’s interests was hardly characteristic of the 
deference shown:state classifications in the context of 
economic interests. See, e. g., Goesaert v. Cleary, 335 
U. S. 464 (1948); Kotch v. Board of River Port Pilot 
Commissioners, supra. Yet I think the Court's action 
was entirely appropriate for access to and use of con- 
traceptives bears a close relationship to the mdividual'’s 
constitutional right of privacy. See 405 U. 8., at 453- 
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454. id., at 463-464 ( ines J., concurring). See also 
Roe v. Wade, — U.5S., at —. 

A similar process of analysis with respect to the in- 
vidiousness of the basis on which a particular classifi- 
cation is drawn has also influenced the Court as to the 

appropriate degree of scrutiny to be accorded any par- 
tigwlar case. The highly suspect character of classifi- 
cations based on race. nationality,’ or alienage ” is 
well established. The reasons why such classifications 
call for close judicial scrutiny are manifold. Certain 
racia} and ethnic groups have frequently been recog- 
nized as “discrete and insular minorities” who are rela- 
tively powerless to protect their interests in the ngs: 
process. -See Graham v. Richardson, 403 U.S. 365, 372 
ones ef. United States v. tO Products C'o., 304 
U. 8. 144, 152-153 n, 4 (1938). Moreover, race, nation- 
oo or alienage is ‘ ‘in most circumstances irrelevant’ to 
any constitutionally acceptable legislative purpose, Aira- 
bayashi v. United States, 320 U.S.81, 100." McLaughlin 

. Florida, 379 U. S., at 192. Instead, lines drawn on 
such bases. are frequently the reflection of historie prej- 
udices rat as than legislative rationality. It may be 
that all of these considerations, which make for par- 
ticular ee solicitude in the face of discrimination 
on the basis of race, nationality, or alienage, do not 
coafesce—or at least not to the same degree—in other 
forms of discrimination. Nevertheless. these considera- 
tions have undoubtedly influenced the care with which. 
the Court has serutinized other forms of discrimination, 

Im James v. Strange, 407 U. 8. 128 (1972), the Court 
held unconstitutional a state statute which provided for 


62 See, e. g.. McLaughlin v. Florida, 379 U S.. at 191-192;. Loving 
y. Werginia, 388 U.S, 1,9 (1967) 2 

*tSee Quyama-v. Calferna, 332 U. 8. 633, 644646 (1948); 
Korematsu v. United States, 323 U.S. 214, 216 (1944). 

6 See Graham v Richardson, 403 US. 365, 3872 (1971), 
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‘recoupment from indigent convicts of legal defense fees 
paid by the State.. The Court found that the statute 
impermissibly differentiated between indigent criminals 
in debt to the state and civil judgment debtors, since ~ 
criminal debtors were denicd various protective exemp- 
tions afforded civil judgment debtors.“* The Court sug- 
gested that in reviewing the statute under the Equal 
Protection Clause, 1t was merely applying the traditional 
requirement that there be “ ‘some rationality’ in the line — 
drawn between the different types of debtors. /d., 
140. Yet it then proceeded to scrutinize the statute with 
less than traditional deference and restraint. Thus the 
Court recognized “that state recoupment statutes may 
be token legitimate state interests” 1n recovering expenses 
and discouraging fraud. Nevertheless, Mr. Jusrice | 
PoweELL, speaking for the Court, concluded that 
“these interests are not thwarted by requiring more 
even treatment of indigent criminal defendants ~ 
with other classes of debtors to whem the statute 
itself repeatedly sh es reference. State recoupment 
laws, notwithstanding the state interests they may 
serve, need not blight in such discriminatory fashion’ 
the hopes of indigents for self-sufficiency and self-- 
respect.“ /d., at 141-142. 


The Court, in short, clearly did not consider the prob- 


Jems of fraud and collection that the state legislature 


might have concluded were peculiar to indigent criminal - 
defendants to be either sufficiently important or at least 


66 The Court noted that the challenged “provision strips from 
indigent defendants the array of protective exemptions Kansas has 
erected for other civil Judgment debtors, including restrictions on the 
amount of disposable earnings subject to garnishment, protection of 
the debtor rot wage garnishment at times of severe personal or fam- _ 
ily sickness, and exemption from attachment and execution on a 
‘debtor’s personal -clothing. books, and tools of trade.” 407 U.S. at 
As oo 
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sufficiently substantiated to justify denial of the protec- 
tive exemptions afforded to all civil judgment debtors, to 
a class ecmposed exclusively of indigent criminal debtors. 

Similarly, in Reed v. Reed, 404 U.S. 71 (1971), the 
Court, in striking down a state statute which gave men 
preference over women when persons of equal entitlement 
apply for assignment as an administrator of a particular 
estate, resorted to a more stringent standard of equal pro- 
tection review than that emploved in cases involving 
commercial matters. The Court indicated that it was 
testing the claim of sex discrimination by nothing more 
than whether the line drawn bore “a rational relationship 
to a state objective,” which it recognized as a legitimate 
effort to reduce the work of probate courts im choosing 
between competing applications for letters of admuinis~ 
tration. J/d., at 76. Accepting such a purpose, the Idaho 
Supreme Court had thought the classification to be sus- 
tainable on the basis that the legislature might have 
reasonably concluded that, as a rule, men have more 
experience than women jn business matters relevant to 
the administration of estate. 93 Idaho 511, 514. 465 P. 
2d 635, 638 (1970). This Court. however, concluded 
that “[t]o give a mandatory preference to members of 
either sex over members of the other, merely to ac- 
complish the elimination of hearings on the merits, Is 
to make the very kind of arbitrary legislative choice for- 
bidden by the Equal Protection Clause of the Fourteenth 
mmmcndinenoe: ws ./d., at 76." TiiesCourt. im other 
words, was unwilling to consider a theoretical and un- 
substantiated basis for distinction—however reasonable 
it might appear—sufficient to sustain a statute discrimi- 
nating on the basis of sex. 

James and Reed can only be understood as instances 1n 
which the particularly invidious character of the classi- 
fication caused the Court to pause and scrutinize with 
_tnore than traditional care the rationality*of state dis-- 
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crimination. Diserimination on the basis of past crim- 
inality and on the basis of sex posed for the Court the 
spectre of forms of discrimination which it implicitly 
recognized to have deep social and legal roots without 
necessarily having any basis in actual differences. Still, 
the Court’s sensitivity to the invidiousness of the basis 
for discrimination is perhaps most apparent in its deci- 
sions protecting the interests of children born out of wed- 
lock: from discriminatory state action. See Weber v. 
Aetna Casualty & Surety Co., 406 U.S. 164 (1972); Levy 
v. Louisiana, 391 U.S. 68 (1968). 

In Weber, the Court struck down 4 portion of a state 
workmen’s compensation statute that relegated unac- 
knowledged illegitimate children of the deceased to a 
lesser status with respect to benefits than that oecupied 
by legitimate children of the deceased. The Court ae- 
knowledged the true nature of its inquiry in cases such 
as these: “What legitimate state interest does the classi- 
fication promote? What fundamental personal rights 
might the classification endanger?” ld. ay Ais Em 
barking upon a determination of the relative substanti- 
ality of the State’s justifications for the classification, the 
Court rejected the contention that the classifications re- 
flected what might be presumed to have been the de- 
ceased’s preference of beneficiaries as “not compelling... 
where dependency on the deceased is a prerequisite to 
anyone's recovery ... .” Ibid. Likewise, it deemed 
the relationship between the State's interest in encourag- 
ing legitimate family relationships and the burden placed 
on the illegitimates too tenuous to permit the classifica- 
tion to stand. /bid. A clear insight into the basis of the 
Court's action is provided by its conclusion: 


“(T|mposing disabilities on the illegitimate child is 


contrary to the basic concept of our system that 


legal burdens should bear some relationship to in- 
dividual. responsibility or wrongdoing. Obviously, no- 
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© 


child is responsible for bis birth and penalizing the 
iegitumate child is an ineffectual—as well as an 
unjust-——-way of deterring the parent. Courts are 
powerless to prevent the social opprobrium suffered 
by these hapless children, but the Equal Protection 
Clause does enable us to strike down discriminatory 
laws relating to status of birth.” 406 U. S.. at 175- 
176 (footnote omitted). 


Status of birth, like the color of one’s skin, is something 
which the individual cannot control, and should generally 
be irrelevant in legislative considerations. Yet illegit- 
imacy has long been stigmatized by our society. Hence, 
Senin on the basis of birth—particularly when 
it affects innocent children—warrants special judicial 
consideration: 

. In summary, it seems to me ineseapably clear that this 
Court has Peete tly adjusted the care with which it 
will review state discrimination in light of the constitu- 
tional significance of the interests affected and the in- 
vidiousness of the particular Co ee In the con- 
text of economic interests, we find that diserin uinatory 
state action is almost always eae a for such interests 
are generally far removed from constitutional guar- 
“antees. Moreover, “{t]he extremes to which the Court 
has gone in dreaming up rational bases for state regulation 
in that area may in many instances be ascribed to a 
healthy revulsion from the Court's earlier excesses in using 
the Constitution to protect interests that have more than 
enough power to protect themselves in the legislative 
halls.” Dandridge v. Williams, 397 U.S., at 520 (dissent- 
ing opinon). But the situation differs markedly’ when 
discrimination against important individual interests 
with constitutional implications and against particularly 
disadvantaged or powerless classes is involved. The 
majority suggests, however, that a variable See of 
review would give this Court the appearance of a “super- 
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legislature.” Ante, at ——. I cannot agree. Such an 
approach seems to me a part of the guarantees of our 
Constitution and of the historic experiences with oppres- 
sion of and discrimination against discrete, powerless 
minorities which underlie that Document. Tn truth, 
the Court itself will be open to the criticism raised by 
the majority so long as it continues on its present course 
of effectively selecting in private which cascs will be 
afforded special consideration without acknowledging the 
true basis of its action,” Opinions such as those in 
veed and James seem drawn more as efforts to-shield 
rather than to reveal the true basis of the Court'sides 
cisions. Such obfuscated action may be appropriate to 
a political body such as a legislature, but it is not ap- 
propriate to this Court. Open debate of the bases for 
the Court's action is essential to the rationality and 
consistency of our decisionmaking process. Only in this 
way can we avoid the label of legislature and ensure the 
integrity of the judicial process. 

Nevertheless, the majority today attempts to force this 
case into the same category for purposes of equal pro- 
tection analysis as decisions involving discrimination 
affecting commercial interests. By so doing, the majority 
singles this case out for analytic treatment at odds with 
what seems to me to be the clear trend of recent decisions 
in this Court, and thereby ignores the constitutional im- 
portance of the interest at stake and the invidiousness of 
the particular classification, factors that call for far more 
than the lenient scrutiny of.the Texas financing scheme 
which the majority pursues. Yet if the discrimination 
inherent in the Texas scheme is scrutinized with the care 


demanded by the interest and classification present in 


67 


See generally Gunther, The Supreme Court, 1971 Term: Fore- 
word, In Search of Evolvig Doctrine on a Changing Court: A 
Model for a Newer’ Equal Protection, 86 Harv. L. Rev 1 (1972) 
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this ease, the unconstitutionality of that scheme is 
unmistakable. 


B 


Since tie Court now suggests that only interests guar- 
anteed by the Constitution are fundamental for pur- 
poses of equal protection analysis and since it rejects 
the contention that puble education is fundamental, 
it follows that the Court concludes that publie edu- 
cation is not constitutionally guaranteed. It is true 
that this Court has never deemed the provision of 
free public education to be required by the Constitu- 
tion. Indeed, it has on occasion suggested that state 
supported education is a privilege bestowed by a State 
on its ettizens. Sec Missouri ex rel. Gaines v. Canada, 
305 U. S. 337, 349 (1938). Nevertheless, the funda- 
mental importance of education is amply indicated by 
the prior decisions of this Court, by the unique status 
accorded public education by our society, and by the 
close relationship between education and some of our 
most basi¢ constitutional values. . 
> The special concern of this Court with the educational 
process of our country is a matter of common knowledge. 
Undoubtedly, this Court’s most famous statement on 
the subject is that contained in Brown v. Board of Edu- 
cation, 347 U.S. 483, 493 (1954): 

| “Today, education is perhaps the most important 

function of state and local governments. Com- 
pulsory school attendance Jaws and the great ex- 
penditures for education both demonstrate our 
recognition of the importance of education to our 
democratic society. It is required in the perform- 
ance of our most basic public responsibilities, even 
service in armed forces. It is the very foundation 
of good citizenship. Today it is a principal in- 
strument in awakening the child to cultural values, 
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in preparing him for later professional training, and 
in helping to adjust normally to his environment...” 


> 


Only last Term the Court recognized that “{p]rovid- 
ing public schools ranks at the very apex of the function 
of a State.” Wisconsin v. Yoder, 406 U. S. 205. 213 
(1972). This is clearly borne out. by the fact that in 48 
of our 50 States the provision of public education is 
mandated by the state constitution.“ No other state 
function is so uniformily recognized * as an essential 
element of our socicty’s well-being. In large measure, 
the explanation for the special importance attached to 
education must rest, as the Court recognized in Yoder; 
id 
IS necessar y to prepare citizens to participate ef tectively 
and ytelligently in our open political system... .” and 


et 2210 on the facts that “some degree of education 


that “edu ratah prepares individuals to be self-reliant 
and seach participants in society.” Both facets 
of this observation are suggestive of the substantial rela 
Soaeee which education bears to guarantees of our 
Canaan 

Education directly affects the ability of a child to exer-- 
cise his First Amendment interests both as a souree and 
as a receiver of information and ideas, whatever inter: 
ests he may pursue in life. This Court's decision in 
Sweeey v. New Hampshire, 354 U. S, 234, 230 (1937). 
speaks of the right of students “to inquire, to study, and 


“See Brief of the National Education Association, et al. as 
amicus curiae, App. A. All 48 of the 50 States which mandate 
public education also have compulsory attendance laws which  re- 
quire school attendance for eight years or more. /d., at 20221 

* Prior to this Court's decision in Brown v. Board of Education, 
347 U.S. 483 (1954), every State had a constitutional provision 
directing the estab iinet of a systetn of public schools. But after 
Brown, South Carolina repealed ats constitutional provision, and 
Mississippi made its constitutional provision discretionary with the: 
state legislature, 
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to evaluzte, to gain new maturity and understand- 
ing:... Thus, we have not casually described the 
classroom as the “ ‘marketplace of ideas." Keyishian v. 
Board of sRegents, 385 U.S. 589, 603 (1967). The oppor- 
tunity for formal education may not necessarily be the 
essential determinant of an individual’s ability to enjoy 
throughout his life the rights of free speech and asso- 
ciation guaranteed to him by the First Amendment. But 
such an opportunity may enhance the individual’s en- 
joyment of those rights, not only during but also follow- 
ing schoo! attendance. Thus, in the final analysis, “the 
pivotal position of education to success in American so- 
ciety and its essential role in opening up to the individual 
the central experiences of our culture lend it an im- 
portance that is undeniable.” ™ 

Of particular importance is the relationship between 
education and the political process. “Americans regard 
the publie schools as a most vital civic institution for the 
preservation of a democratic system of government.” 
School District of Abington Township v. Schempp, 374° 
UPpee (anes (1963) (BRennan, J.. coneurring). Edu- 
cation serves the essential function of instilling in our 
young an understanding of and appreciation for the prin- 
ciples and operation of our governmental processes.” 


*® Developments in the Law—Equal Protection, 82 Harv. L. Rev. 
1065, 1123 (1969). 

1 Tbe President's Commission on School Finance, Schools, Peo- 
ple, and Money: the Need for Educational Reform 11 (1972), con- 
cluded that “{l]Jiterally, we cannot gurvive as a nation or as individ- 
uals without [edueation].” It further observed that 
“{IJn a democratic society, public understanding of public issues is 
necessary for public support. Schools generally include m_ their 
courses of mstruction a wide variety of subjects related to the history. 
structure and principles of American government at all levels. In so_ 
doing, schools provide students with a background of knowledge’ 
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Education may instill the interest and provide the tools 
necessary for political discourse and debate. Indeed, 

has frequently been suggested that education is the domi- 
nant factor affecting political consciousness and partici- 
pation.” A system of “{c]ompetition in ideas and gov- 
ernmental policies is at the core of our electoral process 
and of First Amendment freedoms.” Willams v. Rhodes, 
Sua te, 25. 02 (1908). But of most immediate and 
direct concern must be the demonstrated cfiect of educa- 
tion on the exercise of the franchise by the electorate. 
The a to vote in federal elections is conferred by 
Art. I, § 2, and the Seventeenth Amendment of the Con- 
Be sPs and access to the state franchise has been 
afforded special protection because it is “preservative of 
other basic civil and political rights.” Reynolds v. Sims 

STM or oes, 001-562 (1964). "Data from the Pres 
dential Election of 1968 clearly demonstrates a direct 
relationship between participation in the electoral prod- 


Y 


which is deemed an absolute necessity for responsible citizenship.” 
Id., at 13-14 - 

72 See J. Guthrie, G. Wleindorter, H, Levin, & R. Stout, Schools 
and Inequality 103-165 (1971); R. Hess & J. Torney, The Develop- 
ment of Political Attitudes in Ch dren 217-218 (1967); Campbell, 
The Passive Citizen, VI Acta Sociologica, Nos. 1-2, 9, 20-21 (1982). 

That education is the dominant factor in influencing political par- 
ticipation and awareness is sufficient, I believe, to dispose of the 
Court’s suggestion that, in all events, there 1s no indication that 
Texas is not providing all of its children with a sufficient education 
to enjoy the right of free speech and to participate fully im the 
political process. Ante, at —-. There is, in short, no limit on the 
amount of free speech or political participation that the .Constitu- 
tion guarantees. Moreover, it should be obvious that the political 
process, like most other aspects of social intercourse, 1s to some 
degree competitive. It is thus of little benefit to an individual from - 
a property poor district to have “enough” education if those around 
him have more than “enough.”. Cf. Sweatt, v. Painter, 339 U.S. 629,, 
633-6384 (1950). 
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ess and level of educational attainment; ‘ and, as this 
Court recognized in Gaston v. United States, 395 U.S 
985, 296 (1969), the quality of education offered may 
influence a child's decision to “enter er remain in school.” 
In is this very sort of intimate relationship between 
a particular personal interest and specific constitu- 
tional guarantees that has heretofore caused the Court 
to attach special significanee, for purposes of equal pro- 
tection analysis, to individual interests such as procrea- 
tion and the exercise of the state franchise,” 

73See Umited States Departinent of Crcanter de Bureau of the 
Census, Voting and Registration in the Election of pines er 1968, 
Current Population Reports, Scrics P-20, No. 192, Table 4, p. 17 


~\ 


(1968). See also Levin, The Costs to the Nation of fe equate Ecdu- 


cation, Committee Print of the Senate Select Committee on Equal 
Educational Opportunity, 92d Cong,, 2d Sess., pp. 4647 (1972) 
747 believe that the close nexus between education and our estab- 

=) 


lished constitutional values with respect te Treedom of speech and 
participation in the political process makes this a different eas e 
than our prior decisions concermmeg dis eee jon atiecting public 
welfare, see, e.g. Dandridge v. Williams, 897 U.S. 471 (1970), or 
housing, see, e. g., Lindsey v. Normet, 405 U. 8. 56 (1972). There 
can be no question that, as the majority suggests, constitutional 
rights may be less meaningful for someone without enough to eat or 
without decent housing. Ante, at ——. But the crucial difference 
lies in the closeness of the relationship. Whatever the severity of 
the impact of insufficient food or inadequate housing on a person’s 
life, they have never been considered to bear the same direct and 
immediate relationship to constitutional concerns for free speech 
and for our political processes as education has long been recognized 
io bear. Perhaps, the best evidence of this fact is the unique status 
which has been accorded public education as the single public service 
nearly unanimously guaranteed in the constitutions of our States, see 
n. 65, supra. Education, in terms of constitutions al values, is much 
more analogous in my judgment, to the mght to vote in state elec- 
tions than to public welfare or public housing. Indeed, it is not 
without significance that we have long recognized education as an 
éssential step in providing the disadvantaged with the tools neces- 
gary to achieve economic self-sutheiency. 
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While ultimately disputing little of this, the majority 
seeks refuze in the fact that the Court has “never pre- 
sumed to possess either the ability or the authority to 
guarantee the citizenry the most effective speech or 
the most informed electoral choice.” Ante, at This 
serves only to blur what is in fact at stake. With due 
respect, the issue is neither provision of the most effec- 
five speech nor of the most wnformed vote. Appellees 
do not now seek the best education Texas might provide. 
They do seek, however, an end to state discrimination re- 
sulting frcem the unequal distribution of taxable district 
property wealth that directly impairs the ability of some 
districts to provide the.same educational opportunity 
that other districts can provide with the same or even 
substantially less tax effort. The issue is. in other words, 
one of discrimination that affects the quality of the edu- 
eation which Texas has chosen to provide its children; 
and, the precise question here is what importance should 
attach to education for purposes of equal protection anal- 
ysis of that discrimination. As this Court held in 
Brown v. Board of Education, 347 VU. 3.. at 493: The 
opportunity of education: “where the state has under- 
taken to provide it, is a right which must be made avail- 
able to all on equal terms.” The factors just considered, 
including the relationship between education and the 
social and political interests enshrined within the Con- 
stitution, compel us to recognize the fundamentality of 
education and to serutinize with appropriate care the 
bases for stat@ discrimination affecting equality of edu- 
eational opportunity in Texas. schoo! districts ‘"—a con- 


75 The majority’s relance on this Court's traditional deference to 
legislative bodies in matters of taxation falls wide of the mark in 
the context of this particular case. See ante, at —-. The de- 
cisions on which the Court relies were simply taxpayer suits chal- 
lenging the constitutionality of a tax burden in the face of exemp- 
tions or differential taxation afforded to others See. e. g., Allied 
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clusion which is only strengthened when we consider 
the character of the classification in this case. 


io CG 
The District Court found that-in discrinunating be- 


tween Pez2s school children on the basis of the amount of 


taxable property wealth Jocated in the district in which 


they live, the Texas financing scheme created a form of 
wealth diserimination. This Court has frequently recog- 
nized that discrimination on the basis of wealth may cre- 
ate a classification of a suspect character and thereby call 
for exacting judicial scrutiny. See, e. g., Griffin v. lh- 
nos, Bat ).S 412 (195l)>, Dougias-v.. Calijarma, 3¢2 
U. 8. 853 (1963); McDonald v. Board of Election Com- 
nissioners of Chicago, 394 U. 8. 802, 807 (1969). The 


Stores of Ghio, Inc. v. Bowers, 35S U. 8. 522 (1959); Aladden 

Kentucky, 309 U. S. 83 (1940): Carnuchael v, Southern Coal 
& Coke Ca, 301 U. S. 495 (1987); Bell’s Gap KR. Ca. ¥. Peni 
sylvania, 134 U. §. 2382 (1890). There is no question that from! 
the perspective of the taxpayer, the Equal Protection Clavtse “im-| 
poses no tron rule of equality, prolibiting the flexibihty and va- 
riety that are “appropriate to reasonable schemes of state taxation, 
The State may impose different specific taxes upon different trades 
and professions and may vary the rate of an eXcise upon various 
products.” Allied Stores of Ohio, Inc. v. Bowers, 358 U. 8., at 626- 
527. But in this case we are presented with a clam of discrimina- 
tion of am entirely different nature—a claim that the revenue pro- 
ducing me¢hanism directly discriminates against the interests of some 
of the intended beneficiaries; and in contrast to the taxpayer suits, 
the interest adversely affected is of substantial constitutional and 
societal importance. Hence, a sister standard of equal protec- 
tion review than has been emploved in the taxpayer suits Is appro- 
priate here. It is true that affirmance of the District Court decision 
would to same extent intrude upon the State’s taxing power insofar 
as it would be necessary for the State to at least equalize taxable 
district wealth. But contray to the suggestions of the majority, 
afirmance would not impose a strait jacket upon the revenue raising 
powers of the State, and would certainly not spell the end of the 


Jocal property tax. Sce infra, pp. —--—— 
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“majority, however, considers any wealth classification in 
this case to lack certain essential characteristics which 
it contends are common to the instances of wealth dis- 
crimination that this Court has heretofore recognized. 
We are told that in every prior case involving a wealth 
classification, the members of the disadvantaged class 
have “shared two distinguishing characteristies: be- 
cause of their impecunity they were completely unable 
to pay for some desired benefit. and as a consequence, 
they sustained an absolute deprivation of a meaningful 
opportunity to enjoy that benefit.’ Ante, at —— ] 
cannot agree. ‘The Court’s distinctions may be sufficient 
to explain the decisions in Williams -v. Illinois, 399 U. S. 
Zaa (1970); Late v. Short, 401 U.S. 395 (1971y-"and 
even Bullock v. Carter, 405 U.S. 134 (1972). But they 
are not in fact consistent with the decisions in Harper v. 
Virginia Board of Elections, 3838 U. S. 663 (1966Y. or 
Griffin v. Illinois, supra, or: Douglas v. California, supra. 

In Harper, the Court struck down as violative of the. 
equal Protection Clause an annual Virginia poll tax of! 
$1.50, payment of which by persons over the age of 21" 
was a prerequisite to voting in Virginia elections. In 
part, the Court relied on the fact that the poll tax inter- 
fered with a fundamental interest—the exercise of the 
state franchise. In addition, though, the Court em- 
phasized that “[l]ines drawn on the basis of wealth or 
property ... are traditionally disfavored.” J/d., at 668. 
Under the first part of the theory announced by the 
majority the disadvantaged class in Harper, in terms of 
a wealth analysis, should have consisted only of those too 
poor to afford the $1,50 necessary to vote, But the 
Harper Court did not see it that way. In its view, the 
Equal Protection Clause “bars a system which excludes 
{from the franchise] those unable to pay a fee to vote or 
who fail to pay.” Ibid. (Einphasis added.) So far as 
the Court was concerned, the ‘degree of discrimination 
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[was] irrelevant.” ‘-/bid. Thus, the Court struck down 
the poll tax an toto; it did not order merely that those 
too poor to pay the tax be exempted; complete impecunity 
clearly was not determinative of the limits of the disad- 
vantaged class, nor was it essential to make an equal 
protection claun. 
Similarly, Griffin and Douglas refute the majority’s 
contention that we have in the past required an absolute 
deprivation before subjecting wealth classifications to 
strict scrutiny. The Court characterizes Griffin as a case 
concerned simply with the denial of a transcript or an 
adequate substitute therefor, and Douglas as involving 
the denial of counsel. But in both cases the question 
was in fact whether “a State that [grants] appellate 
review can do so in a way that discriminates ea) 
some convicted defendan ts on account of their poverty. 
Griffin v. Flin ie dol U.S., at 18 (emphasis added). In 
that regard, the Court concluded that inability to pur- 
chase a transcript denies “the poor an adequate appellate 
review accorded to all-who have money enough to pay 
the costs in advance,” ibid. (emphasis added), and 
that “the type of an appeal a person is afforded .. , 
hinges upon whether or not he can pay for the agsist- 
ance of counsel,” Douglas v. California, 372 U. S.. at 
395-856 (emphasis added). The right of appeal itself 
was not absolutely denied to those too poor to pay; but 
because of the cost.of a transcript and of counsel, the 
appeal was @ substantially less meaningful right for the 
poor than for the rich.’ It was on these terms that the 


“© This does not mean that the Court hus demanded precise equality 
in the treatment of the indigent and the person of means in the 
criminal process. We have never suggested, for. instance, that the 
Equal Protection Clause requires the best lawyer money can buy for 
the indigent. We are hardly equipped with the objective standards 
Which such a judgment would require. But we have pursued the 
goal of substantial equality of treatment in the face of clear dis- 
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Court found a denial of equal protection. and those terms 
clearly encompassed degrees of discrimination on the 
basis of wealth which do not amount to outright denial 
of the affected right or interest.“7 

This is not to say that the form of wealth classifica- 
tion in this case does not differ significantly from those 
recognized in the previous decisions of this Court. Our 
prior cases have dealt essentially with discrimination on 
paritics in the nature of the appellate process afforded rich versus 
poor. See, e. phen v. Washington, 372 U. S. 487, 495-496 
(1963) > ef. ei cien « . United States, 369 U. 8. 438. 447 (1962). 

“Even putting aside its musreading of Grifin and Douglas. the 
Court fails to offer any reasoned constitutional basis for restricting 
cases involvinz wealth discrimination to instances in which there is 
an absolute deprivation of the interest affected. As I have already 
discussed, see supra. p. —, the Equal Protection Clause guarantees 
equality of treatment of thove persons who are similarly situated; 


does not.mercly bar some form of excessive discrimimation be- 


bee such persons. Outside the context of wealth discrimination, 
he Court’s reapportionment decisions cle: arly indicate that relative 
discrimination is within the purview of the Equal Protection Clause. 


, Thus, i Reynolds-v. Sims, 377 U.S: 533. 512-583 (1964), the 
Court recognized: 

“It would appear extraordimary to suggest that a State coud be 
constitutionally permitted to enact a law providing that certain of 
the State’s voters could vote two, five, or 10 times for their legis lative 
representatives, while voters living elsewhere could Yote only 
once.... Of course, the effect of state legislative districting schemes 
which give theesame number of representatives to unequal numbers 
of constituents is ideuticu!l. Overy veighting and overvaluation of the 
votes of those living here has the certain ctfect of dilution and under- 

ul 


valuation of the votes of those living there. . . . Their right to 
vote is simply not the same right to vote as that of those living 
in a favored part of the State... . One must be ever aware that 


the Constitution forbids ‘sophisticated as well as simple-minded 
modes of discrimination.’ ” 

See also Gray v. Sanders, 372 U. 8. 368, 380-381 (1963). The 
Court gives no explanation why a case involving wealth discrimina- 
tion should be treated anv differently, 
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the basis of personal wealth.’ Here, by contrast, the 
children of the disadvantaged Texas school districts are 
being discriminated against not necessarily because of 
their personal wealth or the wealth of their families. but 
because cf the taxable property wealth of the residents 
of the district in which they happen to live. The ap- 
propriate question, then, is whether the same deeree of 
judicial] solicitude and scrutiny that has previously been 
afforded wealth classifications is warranted here: 

As the Court points out, ante, at —~, no previous 
decision has deemed the presence of just a wealth classi- 
fication to be sufficient basis to eal] forth “rigorous judi- 
cial hole of allegedly discriminatory state action. 
Compare,’ e. y., Harper v. Virginia Board of Elections, 
supra, with, e. g., James v. Valtierra, 402 U.S. 137 ly, 
That wealth classifications alone have not necessarily 
been considered to bear the same a ae of sus- 
pecthess as have classifications based on, for instance, 
race or alicnage may be explainable on a number of 
grounds. The “poor” may not be seen as politically 
powerless as certain diserete and insular minority 
groups.” Personal poverty may entail much the same 
social stigma as historically attached to certain racial or 
ethnic groups.” But personal poverty is not a perma- 
nent disability; its shackles may be escaped. Perhaps, 
Most importantly, though, personal wealth may not 


But “cle Bedlock v. Carter. 405 U. &. 154, !44 (1972), where 
prospective candidates’ threatened exclusion froin a primary ballot 
because of their mability to pay a filing fee was seen as discrimina- 
tion against both the impecunious candidates and the “less affluent 
segment of the community” that supported such candidates but was 
also too poor as a group to contribute enough for the filing fees, 

7? But ef. M. Harrington, The Other America. 13-17 (Penguin ed, 
1963). 

“0 See E. Banfield, The Unheavenly City 638, 75-76 (1970): cf. 
Re Lyndica Lynd, Middletown in Transition 450 (1937). 
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necessariiy share the general irrelevance as basis for 
legislative action that race or nationality is recognized 
to have. While the “poor” have frequently been a 
legally disadvantaged group,” it cannot be ignored that 
social legislation must frequently take cognizance of 
the econemic status of our citizens. Thus, we have gen- 
erally gauged the invidiousness of wealth classifications 
with an sawareness of the importance of the interests 
being affected and the relevance of personal wealth to 
those interests. See Hurper v. Virgina Board of Elec- 
dions, supra. 

When evaluated with these considerations in mind, it 
seems to me that discrimination on the basis of group 
wealth ua this case hkewise calls for careful judicial 
scrutiny. First, it must be recognized that while local 
district veealthi may serve other interests,’ it bears no 
relationship whatsoever to the interest of ‘Texas school 
ehildren gn the educational opportunity afforded them 
by the State of Texas. Given the importance of that 
mterest, we must be particularly sensitive to the invidious 


a - eee 
characteris 


ics of any form of discrimination that is not 
clearly mitended to serve it, as opposed to some other 
distinct state interest. Discrimination on the basis of 
sroup wealth may not, to be sure, reflect the social stigma 
frequentiy attached to personal poverty. Nevertheless, 
insofar as group wealth discrimination involves wealth 
over whirh the disadvantaged individual has no significant 
control,’ it represents in fact a more serious basis of 


@ 


81 Ci. Cety of New York v. Afiln. 11 Pet. 102, 142 (1837). 

8? Theoretically, at least, it may provide a mechanism for imple- 
menting Eexas’ asserted interest in local educational control, see 
infra, pp. ——--—. : 

83True, a family may move to escape a property poor school 
district, assuming it has the means to do xo. But such a view would 
itself raise a serious constitutional question concerning an impermis- 
sible bureening of the right to travel, or, more precisely, the con-. 


. 


o 
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discrimination than does personal wealth. “Por such dis- 
crimination is no reflection of the individual's charaec- 
teristics or his abilities. And thus—particularly in the 
context of a disadvantaged class composed cf children— 
we have previously treated discrimination on a basis 
which the individual cannot control as constitutionally 
disfavored. Cf. Weber v, Aetna Casualty & Surety: Co:, 
406 U.S. 164 (1972); Levy v. Louisiana, 391 U.S. 68 
(1968), 

The disability of the disadvantaged class in this case 
extends as well into the political processes upon which 
we ordinarily rely as adequate for the protection and 
promotion of all interests. Here legislative reallocation 
of the State's property wealth must be sought in the face 
of inevitable opposition from significantly advantaged 
districts that have a strong vested interest in the preserva- 
tion of the status quo, a problem not completely dis- 
spnilar to that faced by underrepresented districts prior 
to the Court's intervention in the process of reappeortion4 
Went pseerb aner 1. Carr, 369 U.S, 186. 191-192 21962) 

Nor cal we ignore the extent to which, in contrast to 
our prior detisions, the State is responsible for the wealth 
discrimination in this instance. Griffin, Douglas, Wil- 
hams, Tate, and our other prior cases have dealt with 
discrimination on the basis of indigency which was at- 
tributable to the operation of the private sector. But 
we have no such simple de facto wealth discrimination 
here. The means for financing publie education in Texas 


are selected and specified by the State. It is the State 


o 


comitant right to remain where one is. Cf, Shapiro v. Thompson, 
394 U.S. 618, 629-631 (1969) 


“Indeed, the political dithculties that seriously disadvantaged 


districts face in securing legislative redress are augmented by the 


fact that little support is likely to be secured from only mildly 
disadvantaged districts. Cf. Gray v. Sanders, 372 U.S. 368 (1963). 
See also n. 2, supra. , 
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that has created local school districts, and tied educa- 
tional funding to the local property tax and thereby to 
local district wealth. At the same time. governmentally 
imposed land use controls have undoul stedly encouraged 
and rigidified natural trends in the allocation of particular 
areas for residential or commercial use.’ and thus deter- 
mined each district's amount of taxable property wealth. 
In short, this case, in contrast to the Court’s previous 
wealth discrimination decisions, can only be seen as “un- 
usual in the extent to which governmental action is the 
cause of the wealth classifications.” ™ 

In the final analysis, then, the invidious characteristics 
of the group wealth classification present in this case 
merely serves to emphasize the need for eareful judicial 
scrutiny of the State’s justifications for the resulting jnter- 
district discrimination in the educational opportunity 
afforded to the school children of Texas. ‘ 

D | 


ie a) 


Phe nature of our inquiry i 


uto the justifications for 
State discrimination is essentially the same in all equal 
protection cases: We must consider the substantiality 
of the state interests sought to be served, and we must 
scrutinize the reasonableness of the meaus by which the 
State has sought to advance its interests. See Police 
Dept. of the City of Chicago y. Mosley, 408 Uy S) 92. 
99 (1972). Differences in the application of this test 
are, In my view, a function of the constitutional im- 
portance of the interests at stake and the invidiousness 


85 See Tex. Cities, Towns, & Villages Code Ann. §§ 10) ia-1011). 
See also, e. g., Skinner v. Recd, 265 S. a 2d 850 (Tex. Civ. App 
1954); City of Corpus Christi v. Jones, 144 8S. W. 2d 38S (hess 
Civ. App. 1940). 

e Serrano v. Priest, & Cal. 3d 584, 603, 487 P. 2d 1241,-1254, 96 
Cal. Rptr. 601, 614 (1971). See also Van Dusartz v. Hatfield, 334 
F. Supp. 870, 875-876 (Minn, 1971). 
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of the particular classification. In terms of the asserted 
state interests, the Court has indicated that it will require, 
for mstance, a “compelling,” Shapiro v. Thompson, 394 
U. S. 618, 634 (1969), or a “substantial” or ‘“mportant”’ 
Dunn v. Blumstein; 405 U. S. 330, 343 (1972),. state 
interest to justify discrimination affecting individual in- 
terests of constitutional significance. Whatever the dif- 
ferences, if any, in these descriptions of the character of 
the state interest necessary to sustain such discrimination, 
basic to each is, I believe, a concern with the legitunacy 
and the reality of the asserted state interests. Ths, 
when interests of constitutional importance are at stake, 
the Court does not stand ready to eredit the State's classi- 
fication with any conceivable legitimate purpose.” but 
demands a clear showing that there are legitimate state 
snterests which the classification was in fact intended 
to serve. Beyond the question of the adequacy of 
the state’s purpose for the classification, the Court 
traditionally has become increasingly sensitive to the 
means by which a State chooses to act as its action 
affects more directly interests of constitutional sig- 
Pieenee aicce. €. g,:Usnted, States v. Robely 380 [REPS 
958. 265 (1967); Shelton v. Tucker, S645 Uw Soe 
488" (1950)... Thus, by now, . ‘less restrictive alterna- 
tives” analysis is firmly established in equal protection 
jurisprudence. See Dunn v. Blumstein, 403 U. 5. 330, 
343 (1972); Kramer y. Umon Free Schaol District Vo. 
16, 395 U.S. 621, 627 (1969). It seems to me that 
the range of choice we are willing to accord the State 
in selecting the means by which it will act and the 
eare with which we scrutinize the effectiveness of the 
means which the State selects also must reflect the consti- 


si Cf. e. g., Two Guys from Harrison-Allentown, Inc. v. McGinley, 
366 U.S. 582 (1961); MeGowan v. Maryland, 366 U.S. 420 (1961);, 
Goesaert v. Cleary, 335 U.S. 464 (1948). 
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tutional importance of the interest affected and the in- 
vidiousness of the particular classification. Here both 
the nature of the interest and the classification dictate 
close judicial scrutiny of the purposes which Texas seeks 
to serve with its present educational financing scheme 
and of the means it has selected to serve that purpose. 

The only justification offered by appellants to sustain 
the discrimination in educational opportunity caused by 
the Texas financing scheme is local educational control. 
Presented with this justification, the District Court con- 
cluded that “{n]Jot only are defendants unable to demon- 
strate compelling state interests for their classification 
based on wealth, they fail even to establish a reasonable 
basis for these classifications.” 337 F. Supp., at 284. 
I] must agree with this conclusion. 

At the outset, I do not question that local control of 
public education, as an abstract matter. constitutes a 
very substantial state interest. We observed only last 
Term that “[dJirect control over decisions vitally affect4 
ing the education of one’s children is a need strongly felt 
Ge Our society. IVright v. Counml of the. \Gity of 
“Emporia, 407 U.S. 431, 469 (1972). See also id., at 477- 
478 (Burcer, C. J., dissenting). The State’s interest in 
local educational control—which certainly includes ques- 
tions of educational funding—has deep roots in the inher- 
ent benefits of community support for public education. 
Consequently, true state dedication to local control would 
present, I thik. a substantial justification to weigh 
against simply interdistrict variations in the treatment 
of a State’s school children. But I need not now decide 
how I might ultimately strike the balance were we con- 
fronted with a situation where the State's sincere con- 
cern for local contro] inevitably produced educational 
inequality. For on this record, it is apparent. that the 
State’s purported concern with Iccal control is offered 
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primarily as an excuse rather than as a justification for’ 
interdistric: inequality. 

In Texas statewide laws regulate in fact the most 
nunute détails of local pubhe education. For example, 
the State prescribes required courses. All textbooks 
must be submitted for state approval,” and only ap- 
proved textbooks may be used.” The State has estab- 
lished the qualifications necessary for teaching mm Texas 
publie schools and the proce: dures for obtaining certifica- 
tion®? The State has even legislated on the length of 
the school day.”? Texas’ own courts have said: 


“As a result of the acts of the Legislature our 
school system is not of mere local concern but it is 
statewide. While a school district is local in ter- 
ritorial Jamits, it is an integral part of the vast 
schoo] system which js coextensive with the con- 
fines of the State of Texas.” SE v. Whitney 
Independent School District, 200 LW id Si, 99 
(Tex. Crvil App. 1947). 


nod 


See also El Dorado Independent : School District v.. Trs- 
dale, 3S. W. 2d 420, 422 (Tex. Comm. App. 19 38). 
Moreover. even if we accept Texas’ . neral dedication 
to lucal control in educational matters, it is diffieult to find 
any evidence of such dedication with ere to fiscal 


matters. It ignores reality to suggest—as the Court 


does. ante, at ———that the local property tax ele- 
ment of the Texas financing scheme reflects a conscious 


legislative efiort to provide school districts with local 


8'Tex Edue. Code Ann., §§21-101-21.117. Criminal penalties 
are provided for failure to teach certain required courses. I[d., 
&§ 4.15-4.16. 

89 Jd, §§ 12.11-12.35. 

a0 Fg oS 12 G2. 

#1 7d., §§ 13.031-13.046 

v2 Jd., § 21.004. 
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fiscal control. Jf Texas had a system truly dedicated 
to local fiscal contro] one would expect the quality of 
the educational opportunity provided in each district to 
vary with the decision of the voters in that district as 
to the level of sacrifice they wish to make for public 
education. Jn fact, the Texas scheme produces pre- 
cisely the opposite result. Local school districts cannot 
choose to have the best education in the State by impos- 
ing the highest tax rate. - Instead, the quality of the 
educational opportunity offered by any particular dis- 
trict is largely determined by the amount of taxable 
property located in the district 
voters can exercise no control. 

The study introduced in the District Court showed a. 
direct inverse relationship between equalized taxable 
district property wealth and district tax effort with the 
result that the property poor districts making the highest 
tax effort obtained the lowest per pupil yield’ The 


a. factor over which loce] 


implications of this situation for local choice are illus- 
trated by again comparing the Edgewood and Alamo 
Heights School Districts. In 1967-1968, Edgewood, after 
contributing its share to the Local Fund Assignment, 
raised only $26 per pupil through its local property tax, 
whereas Alamo Heights was able to raise $333 per pupil. 
since the funds received through the Minimum Founda- 
tion Schoo] Program are to be used only for minimum 
professional salaries, transportation costs, and operating 
expenses, it is not’ hard to see the lack of local choice— 
with respect to higher teacher salaries to attract more 
and better teachers, physical facilities, library books, and 
facilities, special courses. or participation in special state 
and federal matehing funds programs—under which a 
property poor district such as Edgewood is foreed to. 


%3 See App. II, infra. 
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labor.“ Tn fact, because of the difference in taxable 
local property wealth, dgewood would have to tax 
itself almost nine times as heavily to obtain the same 
yield.as Alamo Heights.» At present, then, local control 
is a myth for many of the local school districts in Texas. 
As one district court has observed. “rather than reposing 
in each school district the economic power to fix its own 
level of per pup3] expenditure. the State has so arrangec 
thé structure as to guarantee that some districts will spend 
low (with high taxes) while others wil] spend high (with 
low taxes).”” Van Dusartz v. Hatfield, 334 ¥. Supp. 870, 
876 (Minn. 1971), 

In my judgment, any substantia] degree of scrutiny of 
the operation of the Texas financing scheme reveals that 
the State has selected means Wholly inappropriate to 
secure its purported interest in assuring its schoo} districts 
lotal-iistal Control,” At the sane time, appellees have 
pomted out a variety of alternative financing schemes 
which may serve the State's purported interest in local] 
control as well, if not better. than the present scheme 
Without the current impairment of the educational oppor- 

"See Affidavit of Dr. Jose Cardenas. Superintendent of Schools, 
Edgewood Independent School Distriet, App. at 234-238. 

** See App. IV, infra. 

“96 My Brother Wav, in concluding that the Texas financing 
scheme runs afoul of the Equal Protection Clause, likewise finds 
on analysis that the means chosen by Texas—loeal property taxation 
dependent upon local taxable wealth—is completely unsuited in its 
present form to the achevement of the asserted goal of providing 
local fiscal control. Although my Brother Waite purports to reach 
this result by application of that lenient standard of mere rationality 
traditionally applied in the context of commercial interests, it seems 
to be that the care with which he serutinizes the practical effective- 
ness of the present local property tax as a device for affording local 


fiscal control reflects the appheation of a more stringent standard of 
Teview, a standard which at the least is influenced by the constitu-- 


tional significance of the process of public education 
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tunity of vast numbers of Texas school children.’ I see 
no need, however, to explore the practical or constitu- 
tional merits of those suggested alternatives at this time, 
for whatever their positive or negative features, experi- 
ence with the present financing scheme impugns any sug- 
restion that it constitutes a serious effort to provide local 
fiscal control. If, for the sake of local education control, 
this Cours is to sustain interdistrict discrimination in the 
educationa] opportunity afforded Texas school children, 
it should require that the State present something more 
than the mere sham now before us. 
Wl 

In conclusion it is essential to recognize that an end to. 
the wide variations in taxable district property wealth 
inherent in the Texas financing scheme would entail 
none of the untoward consequences suggested by the 
Court or by the appellants. | 

First, affirmance of the District Court’s decisions would 
hardly sound the death knell for Jocal control of educa- 
tion. It would mean neither centralized decisionmaking 
nor federal court intervention in the operation of public 
schools. Clearly, this suit has nothing to do with local 
decisionmaking with respect to educational policy or even 
educational spending. It involves only a narrow aspect 
of local control—namely, local control over the raising of 
educational funds. In fact, in striking down interdistrict 
disparities in taxable local wealth, the District Court took 
the course which is most likely to make true local eon- 
trol over educational decisionmaking a reality for all 
Texas school districts. 

Nor does the District Court’s decision even neéessarily 
eliminate local control of educational funding. The Dis- 
trict Court struck down nothing more than the continued’ 


7 See n.,98, infra, 
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interdistr.ct wealth discrimination inherent in the present 
property tax. Both centralized and decentralized plans 
for educational funding not involving such interdistrict 
discrimination have been put forward.** The choice 
among these or other alternatives remains with the State, 


*§ Centralized educational financing is, to be sure, one alternative. 
On analysis, though, it is clear that ever centralized financing would 
not deprive local school districts of what has been considered to be 
the essenee of loeal educational control. See, Wright v. Council of 
the City of Emporia, 407 U.S. 451, 477-478 (1972) (Bunce, C. J., 
dissenting). Central financing would leave a local hands the entire 
gamut of local educational pohievmaking—teachers, curriculum, school 
sites, the whole process of euotating resources among alternative edu- 
cational objectives. 

A second possibility is the much discussed theory of distriet power 
equalization put forth by Professor Coons, Clune, and Sugarman 
in their seminal work, Private Wealth and Publie Education 201-242 
(1970). Such a scheme would truly reflect a dedication to local fiscal 
control. Under their system, each school district would receive a 
fixed amount of revenue per pupil for any particular level of tax 
effort regardless of the level of local property tax base. Appellants 
criticize this scheme on the rather extraordinary ground that it would 
encourage poorer districts to overtax themselves in order to obtain 
substantial revenues for education. But under the present diserimi- 
natory scheme, it is the poor districts who are already taxing them- 
selves at the highest rates, vet are receiving the lowest returns. 

District wealth Repo Monioe ye is vet another alternative which 
would accomphsh directly essentially what district power equaliza- 
tion would seek to do artificially. Appellants claim that the eal- 
culations concerning state property required by such a scheme would 
be impossible as a practical matter. Yet Texas is already making 
far more complex annual calculations—involving not only local 
property values but also local income and other economie factors— 
in conjunction with the Local Fund Assignment portion of the Mini- 
mum Foundation School Program. See V Texas Governor's Com- 
mittee Report 43-14. : 

A fourth possibility would be to remove commercial, industrial, 
and mineral property from local tax rolls, to tax this property on a 
state-wide basis, and to return the resulting revenues to the local 
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hot with the federal courts. In this regard, it should be 
‘evident that the degree of federal-intervention in matters 
of Tocal concern would be substantially less in this con- 
text than in previous decisions in which we have been 
asked efiectively to impose a particular scheine upon the 
States under the guise of the qual Protection Clause. 
See, e. g., Dandridge v. Williams, 397 U.S, 471 (1970): 
cf. Richardson vy. Belcher, 404 U.S. 78 (1971), 

Still, we are told that this case requires us “to condemn 
the State’s judgmient in conferring on political sub- 
divisions the power to tax local property to supply reve- 
nues for local interests.” Ante hates Yet ndonean 
the course of this entire litigation has ever questioned the 
constitutionality of the joca] property tax as a device 
for raising educational funds. The District Court’s de- 
cision, at most, restricts the power of the State to make 
educational funding dependent exclusively upon local 
property taxation so Jong as there exists interdistrict 

disparities in taxable property wealth. But it hardly 
eliminates the Iccal property tax as a source of educa- 
tional funding or as a ineans of providing local fiscal] 
contro: re . 

_ The Court seeks solace for its action today in the pos- 
sibility of legislative reform. The Court’s suggestions 
of legislative redress and experimentation will doubtless 
be of great comfort to the school children of Texas’ dis- 
advantaged distriets, but considering the vested interests 
of wealthy schoo] districts in the preservation of the 


districts in a fashion that would compensate for remaining varia- 
tions in the local tax bases, 

None of these particular alternatives: are necessarily constitu- 
tionally compelled; rather, they indicate the breadth of choice which 
remains to the State if the present interdistrict. disparities were 
eliminated. 

See n. 98, supra. 
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etenie quo, they are Ww orth ittle e more ‘The ae 
of legislative action is, in, all events, no answer to this 
Court’s duty under the Constitution to eliminate un- 
justified state diserimnin iation, In this case we have been 
presented with an instance of such discrimination, in a 
particularly invidious form, against an individual inter- 
est of large constitutional asa practical importance. To 
support the demonstrated discrimination in the provision 
of educational opportunity the State has offered a justifi- 
cation which, on analysis, takes on at best an ephemeral 
character. Thus, I believe that the wide disparities in 
taxable district property wealth inherent in the local 
property tax element of the Texas financing scheme render 
that scheme viclative of the Equal Protection Clause.” 

I would therefore affirm the judgment of the District 
Court. 


100 Of course, nothing in the Court’s decision today By aie: inhibit 


further review of state educational funding schemes under state con- 


ny 


stitutional provisions. See Milliken v. Green, —— Mich. : 

NeW. 2d —— (1972); Robinson veCahill, 118 N. Jo Super. 223,287 
A. 2d 187, 119 N. J. Super. 40, 289 A. 2d 569 (1972); ef. Serrano v. 
Priest, 5 Cal. 3d 584, 487 P. 2d 1241, 96 Cal. Rptr. 601 (1971). 
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APPENDIX I TO OPINION OF MARSHALL, J., DISSENTING 


- . 


REVENUES OF TEXAS SCHOOL DISTRICTS 
CATEGORIZED BY EQUALIZED PROPERTY VALUES AND SOURCE OF FUND 


CATEGORIES+ ‘Total Revenues 
Siate and Local Per Pupil 
Market Value of 7 . Revenues Per Federal (State-Local- 
Taxable Property Local Revenues State Revenues Pupil (Columns Revenues Federal, Columns 
Per Pupil Per Pupi ae Per Pupil 1 and 2) Per Pupil 1, 2 and 4) 
Above $100,000 $610 B205 sls & 41 $856 
(10 Districts) 
$100, COC - $00,000 287 Peo / ’ 544 ' 66 -610 
districts) 
224 26( 484 45 “929 
166 295 461 85 546 
63 243 305 135 441 


Asohae: Policy Institute, use University Research Cor poration, Syracuse, N, 'Y. 
tPrepared on the ae sis of a sample of 110 sclected Texas School Districts from data for the 1967=1968 school year, 


Based on Table V to affidavit of Joel 8S. Berke, App., at 208, « 
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APPENDIX II TO OPINION OF MARSHALL, J., 
DISSENTING 


TESAS SCHOOL DISTRICTS CATEGORIZED BY 
EQUALIZED PROPERTY VALUES, EQUAL- 
IZED TAX RATES, AND YIELD OF RATE 


ae 
Se 
Bi 


CATEGORIES+ FQUALIZED YIELD PER PUPIL 


Market Value of : TAX (qnatized Rate 
Taxable Property RATES Applied to District 
Per Pupil ON 3160 Market Value) 


Above $100,000 po Sil $58: 
(10 Districts) 
$100,000-$50,060 Oo 262 
(26 Districts) 
$50,000-$30,000 
(30 Districts) 
$30,090-S10,000 af Bs 162 
(40 Districts) 
Below $10,000 wit 69 
(4 Districts) 


Cor 


*Source: Policy Institute, Syracuse University Research Corpora- 
tion, Syracuse, N. Y. 

tPrepared on the basis of a sample of 110 selected Texas School 
Districts from data for the 1967-1985 school year. Based on Table 
II to affidavit of Joel S. Berke, App., at 205. 
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aT 


SAN ANTONIO SC 


APPIONDIX IIT TO OPINION OF MARSHALL, J., DISSENTING 


SELECTED BEXAR COT INTY, TEXAS, SCHOOL DISTRICTS CATEGORIZED BY 
HQUALIZED PRO} PERPY VALUATION AND SELECTED INDICATORS 
OF EDUCATIONAL QUALITY: 


Selected Districts Professional Por Cons: of 
‘From Uigh to Low by — Salaries Per Teachers With 4 Total Staff =. A Stadent Professional 

Market Valuation Pano C Masters With Emergen- Counselor Personnel 

Persia Por Cent Dewroes Degrees cy Permits © Ratios® Per 100 Pupils 

ALAMO HEIGHTS $372.00 100% 40% 11% 645 4.80 
NORTH EAST ~ 288.00 99 ' 24 7 1,516 4.50 
SAN ANTONIO onus 98 2s 17 2,320 4.0 
NORTE SIDE 208.00 99 ZU Ey 1,493 4.30 
HARLANDALE 243.00 O4 oy 22 1,800 4.00: 
EDGEWOOD 209.00 96 ls 47 ' 93,098 4.06 


1 Policy Institute, Syracuse University Research Corporation, Syracuse, New York. 

* Prepared on the basis of a sample of six selected school districts located in Bexar County, Texas, from data for the 
1967-1968 school year, 

*Pohey Institute, Syracuse University Research Corporation, Syracuse, New York. 

*U. S. District Court, Western District of Texas, San Antonio Division, Answers to Interrogatories, Civil Action 
No. 68-175-SA. a 

5 (bid. 
» 6Tbid. 

Based on Table XI to affidavit of Joc S. Berke Pe DD pede cl 
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“APPENDIX LV TU OPINION OF MARSHALS, J., 
. DISSENTING 


BEXAR COUNTY TEXAS, SCHOOL DISTRICTS 
“RANKED BY EQUALIZED PROPERTY VALUE 
AND*TAX RAE REQUIRED TO GENERATE 
PUGHES! FIELD IN ALL DISTRICTS* 


Districts Ranked from Tax Rate Per $100 
High to Low Market : Needed to Equal 
Valuation Per Pupilt Highest Yield 
ALAMO HEIGHTS . a SS 
J UDSON 1.04 
HAST CENTRAL uy 
NORTH EAST. r2t 
SOMERSET ie 
SAN ANTONIO 1.56 
NORTH SIDE 1.65 
SOUTH WEST 2.10 
SOUTH SIDE 5.05 
HARLANDALE mm o.20) 
SOUTH SAN ANTONIO tale 
EDGEWOOD 0.16 


*Policy Institute, Syracuse University Research Gor ition, Syra- 
cuse, New York. 

+Prepared on the basis of the 12 school districts loc ated in Bexar 
County, Texas, from data from the 1937— 1968 school vear. 

Bas a on Table IX to Affidavit of Joel S. Berke, App., at 218. 
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Recipient: 


Amount: 


Budget: 


Purpose: 


Restrictions: 


~ 


TERMS OF GRANT 


Washington Institute for Quality Education 


$15,000 

Statistical Analysis (including copying 

and printing for presentation purposes) $6,100 
Secretary/Administrative Assistant 1,800 
Typist 1,500 
Legal Consultants 2,800 


Rent, telephone and office supp 


slies 1,800 


a 


lies 
Research materials, travel and miscellaneous 1,000 


Se 
$15,000 


Any significant changes should be approved 
in advance by Carnegie Corporation 


Toward the cost of a study of alternative plans for 
intradistrict equity in school financing in the 
District of Columbia. 


The grantee agrees: 


+ 


\~ 
we 


i) 


FY) 


To repay any portion of the amount granted which 


hs not used for the purpose of the grant. 


To submit a full and complete report on the manner 

in which the funds are Spent and the work accomplished 
within two months after the completion of the project 
but in no case later than August 30, 1973. 


To maintain records of receipts and expenditures 
and to make the WIQE books available to the grantor 
on request. 


Not to use any of the grant funds 
(a) to carry on propaganda, or otherwise attempt, 
to influence legislation, within the meaning of 


section 4945 (d) (1) of the Internal Revenue Code; 


(b) to influence the outcome of any specific election 
or to carry on, directly or indirectly, any voter 
registration drive, within the meaning of section 
4945 (d) (2); 


he ey ye: 
an . ee, Pv? ew poe ed ae 
tek ae uh ft 
ype : ee th fi noe 
7 ‘? A 


be at as Mee ye 
’ Ae) 7 a ne be? PNP ely re 


ity ys 


(c) to make any grant which does not comply with 

the requirements of section 4945 (d) (3) or (4); or 
(d) to undertake any activity for any purpose other 
than a charitable, scientific, literary or educational 


purpose. 


5. In preparing and disseminating reports produced with 
any portion of the grant funds, to comply fully with 
the requirements set forth in section 4945 (e) 
concerning nonpartisan analysis, study, or research. 
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harmony are deeply planted and threat- 
“nus with danger all the way, But black 
power, biack dignity, black pride in 
black beauty gain ground the world 
over and will be accepted by ourselves 
and by all the world one day. 

“In a colony, as Jamaica once was, 
the resources of the country were all 
in the hands of white men from coun- 
trices where white power prevailed. And 
now we ate a nation with black power 
in political aairs and with control of 
our own destinies as a nation, But the 
harsh facts of economic life constrain 
us more than need be to accept money 
and opportunity for growth from coun- 
trics where white power prevails, so 
that as our country grows there is re- 
flected here the continued denial of 
power in our own land, economic 
power, 

“In our nation black power must also 
mean that strengthened with political 
power the black majority in Jamaica, 
joining forces with all of the other 
powers in Jamaica, must use its funda- 
mental political power to wage war on 
poverty and lack of opportunity, on 
inequality in land holding and educa- 
tion, and to fight for all the things that 
make for an equal world in this day and 
age of gurs. 

“Tt mav well be true to say that there 
are now and for a long time have been 
black power elements that exploit the 
feelings Mie color that lie on the sur- 


face in jsfis... sm Society, where society 
is dix soGicc. ween Sigck ard anti-white 
Gieani-OrOWs, Fhis is, 00t to. be ac- 
Serieu im) Jamaica aha iv will “not be 
accep vd in Jamaica. We do not want 


sn Jantar: establish the very thing 
ws hat . . $0 Many years to break 
Gowr .- sur country. We do not want 
6 estadliso in Jamaica the practices of 
America or Rhodesia or South Africa 
which we loathe and despise. 

“The greatest danger iiai confronts 
the human race,” Mr, Maniey contin- 
ued, “is race itself, and the patterns of 
thought that set race against against 
race.” Jamaicans despise Souta Airica 
and Rhodesia ior doing so. “We should 
be proud io ink that we can anu niusi 
avoid copying them or the United 


States England, the only dificresce 
bein. ..t we are on top and the whites 
undei ath, We should be proud io 
thinx ii:at we can set the world an 


exampie by carrying through till we 


oe 


558 


plants are not the rer 


have achieved our goal that will come. 
When Jamaica is an integrated com- 
munity, when there is an inner bond 
of loyalty, the deepest of all loyalties, 
among all our people of whatever class 
or color or ereed, when we laugh for 
the same reasons and cry for the same 
causes together, then we will have the 
spiritual foundations on which great 
efforts can be built.” 

These were the thoughts of Norman 
Manley. In reealling them, one cannot 
but reflect that his forebears did not 
freely migrate to the Caribbean to 
better their fortunes in life. They 
moved here in chains, packed in the 
holds of ships to serve as slaves to their 
white “brothers.” Yet it is against this 
background that such a magnanimous 
spirit could arise. 

Might one not say that it was in this 
spirit and against this background of 
black power, as lucidly spelled out by 
Mr. Manley, that the Holy See within 
the last four years nominated in our 
episcopal conference area five bishops 
—all of them native to this area. They 
are: Archbishop Anthony Pantin, Port- 
of{-Spain, Trinidad; Bishops Samuel E. 
Carter, S.J., auxiliary of Kingston, 
Jamaica; Edgerton R. Clarke, Montego 
Bay;: Patrick Webster, O.S.B., St. 
George’s, Grenada; Maurice Marie- 
Sainte, auxiliary in Fort de France, 
Martinique. It was not a question of 
token appointments or honors given to 
Negro priests. These bishops were 
chosen as local men who know their 
people, men under whom. and with 
whom white missionaries loyally and 
glidly serve the Church, As the Carib- 
bean Islands have one of the highest 
rates of populatiogy increase in the 
world, local bishops will accordingly 
be multiphed for the service of the 
faithful, (Already, the proportionately 
large representation of non-white bish- 
ops in attendance at the recent Synoa 
in Rome greatly interested our Carib- 
bean people.) 

The problem of race relations will 
not be solved by advanced technology 
or a booming econem: Heart trans- 
mj) our ailing 
society, but change of heart, transmuta- 
tion of the human heart to the Heart 
that is “meek and humble.” 

[JOHN J. MC ELENEY, S.J., now 
Archbishop of Kingston, has headed 
the Church in Jamaica since 1950.] ™ 


Thomas M. Gannon 


Three outstanding black 
leaders tell a group of 
priests the real needs 

of black people as blacks 
see them, and suggest 
ways in which Catholics 
can iniluence government 
and society into assuring 
true racial justice 


In accordance with the directives of 
their order's 31st Generali Congrega- 
tion, held in 1965-1966, the American 
Provinces of the Society of Jesus have 
for the last two years been re-cxamin- 
ing their present apostolic commit- 
ments and exploring possibilities for 
new ministries. In particular, the Mary- 
land Province, which staffs five colleges 
and universities, seven high schools, 
cleven parishes and two retreat houses, 
and embraces southern New Jersey, 
Pennsylvania, Maryland, the District 
of Columbia, Virginia, West Virginia 
and North Carolina, has been secking 
new ways to serve the five million black 
people who live within the province's 
boundaries. 

With a few notable exceptions, 
Maryland Province Jesuits have in the 
past had little contact with black peo- 
ple. Consequently, though willing to de- 
vote some, perhaps a substantial, por- 
tion of their resources to the service of 
the black community, they were not 
sure where to begin. Reasoning that 
the people to be served knew best the 
kinds of service required, they con- 
tacted several black leaders from ihe 
Philadelphia - Baltimore - Washin zion 
area and asked them to articulate the 
needs of the black community. 

Earlier this year, these leaders met 
with about fifty Maryland Province 
men in the hall of St. Ignatius Par: 
in downtown Baltimore. Durinz 
day-long meeting, these leaders noi 
only outlined the needs of black peo- 
ple, but also recommended a program 
of new apostolic initiatives that they 
believed could substantially contribute 
to the cause of racial justice in Amer- 
ica. 

Julius Hobson of Washington, D.C., 
an economist for the Sociai Security 


- Anicti vrnbher 6, 1969 
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Administration, was the first speaker, 
Elected to the District of Columbia 
school board two months before, he 
had been the plaintiff in the 1967 Hob- 
son vs, Hansen case, which led to the 
elimination of the “track system” from 
the schools of the nation's capital. (The 
system had demoralized both teachers 
and students by grouping children ho- 
mogeneously in the early grades of ele- 
mentary school, and keeping them in 
the same “track,” without attention to 
‘their improvement, for the rest of their 
schooling.) Mr. Hobson began by sar- 
_casticaliy\ complimenting, in absentia, 
whoever had persuaded the civil rights 
movement of the early 1960's to ex- 
pend \ts energies on sit-ins, wade-ins, 
marry-ins, all kinds of “-ins,”” cach of 
them in areas that did not really matter. 
“It was a\brilliant diversion,” he said, 
“for racism is not primarily political or 
social, but economic. Racism is a fa- 
tionalization for economic exploitation. 
It knows no color line. For the protec- 
tion of their own economic interests, 
middle-class blacks can be just as racist 
as middle-class whites.” 

Mr. Hobson did not expect Mr. Nix- 
on and his Cabinet (“Tricky Dick and 
the Dirty Dozen,” as he called them) 
to correct this economic exploitation. 
He was especially critical of Daniel 
Patrick Moynihan, Mr. Nixon’s chief 
adviser on urban affairs, ‘Moynihan 
has taken the word ‘nigger’ and trans- 
lated it into sociological concepts like 
‘culturally deprived’ and ‘socially dis- 
advantaged.’ These terms sound less of- 
fensive than ‘nigger,’ but they mean the 
same thing.” 

The economist admitted his appre- 
hension about the effectiveness of the 
black power movement, as well. ‘“To 
change the basic institutions of Ameri-. 
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can society,” he said, “you don't need 
an ear for soul music, or an Afro hair- 
cut, but a social conscience. Unfortu- 
nately, the black power movement is 
relying on slogans and clichés, and 
measuring a man’s militancy by the 
amount of profanity he uses in speeches 
abusing white audiences. We face a 
formidable, entrenched foe, a foe that 
will not be moved by slogans, but only 
by hard work, persevering effort and 
careful study.” 

To illustrate what he meant by “‘per- 
severing effort,” Mr. Hobson cited sev- 
eral examples. His own organization, 


‘ACT, whose motto is “Research and 


Destroy,” had spent five years investi- 
gating D.C. school practices before 
bringing the Board of Education into 
court in the landmark Hobson vs. Han- 
sen case. 


A nother example was a_ personal 
study Mr. Hobson had made of police 
brutality in Washington, “one problem 
that name-calling won't solve.” He had 
Jectured at police academies and at law 
enforcement convocations, telling po- 
licemen that their function was to ap- 
prehend, not punish; but they had not 
listened. “So I built a parabolic micro- 
phone, the kind they use at football 
games to pick up the quarterback call- 
ing signals, mounted it on the roof of 
my car, and spent two months cruising 
through the ghetto on Friday and Sat- 
urday nights, listening in on the arrests 
made by the police. Their brutality 
with the stick was frightening, but their 
verbal brutality, the abuse they show- 
ered on the people they dealt with, was 
twice as bad. Policemen have an urge 
to persecute; they constitute a greater 
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danger to society than any bank rob- 
ber.” Mr, Hobson, a United Nations 
Fellow, said he would soon present to 
the General Assembly documented 
cases of this police brutality, 
the delegates how the courts and the 
community had handled those cases. 
“I intend,” he promised, “to charge 
the United States of America with 
genocide.” 

Rat relocation was a third project 
Mr. Hobson had devised to ae ment 
ACT's “Research and Destroy” policy. 
Rat bites were infecting 20 children a 
month in the D.C. ghetto, but the Fed 
eral officials responsible for rodent con 
trol said they were powerless to help. 
because Congress had not appropriated 
the necessary funds. “I bought some 
mousetraps,” said Mr. Hobson, “ 
them up in the ghetto, and caught me 
some rats. After I collected about two 
dozen, I told those officials that | 
thought it was unconstitutional to seg- 
regate those rats in the ghetto. I toid 
them:I was going to correct the injus- 
tice done those rats by taking then 1 Over 
to Georgetown and eeieeiies them 
there.” The officials in question asked 
Mr. Hobson to postpone his rat reloca- 
tion program for three days. At the end 
of that time, ffic 
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the same officials an- 
nounced a crash rat extermination pro- 


“gram for the ghetto. 


Mr. Hobson's final i!iustration was 
the use of existing bankruptcy 
tion for the benefit of the poor. “A 
while ago. I spoke to some Black Pow- 
er people at the Harvard Business 
School and told them they didn’t have 
to burn the country down to get what 
they wanted, that they could work with 
laws already on the books. For exam- 
ple, the poor can use the bankruptcy 
statutes to get out of debt. The rich 
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know about these laws; they use them. 
Why not the poor? One organization in 
Alameda Gity, Calif., the Poor Man's 
Law Group) has multiplied by ten the 
bankruptey rate in its area, freeing hun- 
dreds of poor people from their debts 
simply by informing them that the 
bankruptcy statutes apply to them as 
well as to the rich. The special interest 
groups threatened by this tactic.” Mr, 
Hobson said, “have already dispatched 
their lobbyists to Capitol Hill to ask 
Congress to amend the bankruptcy 
laws.” | 


FS 

Ed uring the question period that fol- 
lowed Mr, Hobson's talk, he was asked 
what specific things Jesuits could do. 
“You can plant the seeds of social con- 
sciousness in your students. This is a 
good thing. If you have a program you 
think will work, you can come into the 
black community as well. You don't 
have to be indigenous. There are phony 


black liberals and phony white liberals. 


If you're phony, the community will 
know it; if you're sincere, they'll know 
it too. However, you have power, mon- 
ey, influence. You have a visible identi- 
ty with the power structure, with the 
bankers, the real estate men, the mer- 
chants. If you want to use your re- 
sourees to help the black community, 
don't waste them on Headstart. Use 
them on the power structure, 

“Tm partial to the image of the pol- 
luted stream,” Mr. Hobson continued. 
“It doesn't help to take a quart of wa- 
ter out of a polluted stream, purify it, 
then throw it back into the same stream 
it came from. It’s much better to clean 
up the whole stream. I'm not very fond 
of Booker T. Washington; I think he’s 
the all-time great Uncle Tom. But he 
did say one wise thing: ‘Put down your 
bucket where you are, and draw your 
water, there.” For you Jesuits, that 
means working with the power struc- 
ture," 

One of the Maryland Province men 
present suggested that the saivation of 
Mr. Hobson’s people lay in leaders like 
himself. His reply was a trifle impa- 
tient. “My people? You are my people. 
Anyone with a social conscience is one 
of my people. If you have a social con- 
science, you can help me. Through 
your law schools, for example. The 


courts, if Nixon doesn't corrupt them, 
are our last bastion, I have confidence 
in the courts: I watch Perry Mason on 
television, and I won one case. Get your 
law students to research poor pcople’s 
laws, They'll find there’s more crime in 
City Hall than there is in the ghetto.” 

At the end of the question period, 


~ Mr. Hobson summarized what he had 


said: “Racism is basically an economic 
problem, It’s a question of how you 
produce goods and how you exchange 
those goods. Black Power is all right, 
but it’s a psychological prop. You 
shouldn’t go off on any psychological 
kick; you've got to deal with economic 
institulions. Don't get me wrong. I 
don't want black people to become cap- 
italists. A capitalist is a capitalist, re- 
gardless of his color; and capitalists are 
selfishly motivated men who are only 
interested in making a buck. 

“None of us is completely cut off 
from the experience of the ghetto,” Mr. 
Hobson insisted. “We all know what it 
is to be cold, to be hungry. The basic 
question you have to ask yourselves is 


this: are you willing to let the other guy 


have what you have? It’s a question 
that can’t be answered by black capi- 
talism; we have to go beyond that. And 
to answer that question, you don’t have 
to understand me and my blackness, as 
the Black Power people contend. You 
just have to understand what it is to be 
fair.” 

The second speaker was John O. 
Hopkins, who had been co-ordinator of 
community school programs in Balti- 
more until a few months before, when 
the Board of Education took issue with 
his militant advocacy of community 
control of the schools. His topic was 
“The Use of Existing Institutions.” 
Holder of a master’s degree in philoso- 
phy from Jesuit-run Gonzaga Univer- 
sity in Spokane, Wash., Mr. Hopkins 
thanked the Jesuits tor inviting him to 
speak. “I’m always grateful for the op- 
portunity to talk back to the kinds of 
people who were responsible for my 
miseducation,” 

The educator offered ironic congrat- 
ulations to his: audience for the skill 
with which they had established their 
institutions: “There aren't many doors 
that you can’t open when you want to.” 
He confessed’ his amazement that a 
group so powerful had had no signifi- 


cant impact on racism, on racial op- 
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pression and on the problems of black 
people in the area of the Marylind 
Province. He then read excerpts from 
a 1967 letter on the interracial aposto- 
late sent by Fr. Arrupe, the Jesuit Gen- 
cral, to the order's American members. 
In passing, Mr. Hopkins noted: “If you 
had taken this Jetter seriously, you 
wouldn't need me to come and talk to 
you.” 

One passage in Fr. Arrupe’s letter 
Mr, Hopkins found particularly mean- 
ingful. In it the Jesuit General had 
urged American Jesuits to co-operate 
with all who are working at a grass- 
roots level for constrictive social 
change. “You know,” Mr. Hopkins 
said, “it’s casy to side with Julius Hob- 
son and me. But maybe we're not say- 
ing the right things. Maybe you should 
be siding with Stokely Carmichael and 
Rap Brown and Eldridge Cleaver, be- 
cause they're the men who are working 
at the grass roots. Think about it.” 

Addressing himself to the principal 
theme of his talk, Mr. Hopkins said 
that the root of racism is not personal, 
individual oppression. “The real cause 
is institutional in nature. All kinds of 
institutions are involved—economic, 
educational, religious. That's where 
you have to put your manpower, your 
money and your concern. So use the 
Baltimore Citv Council, use the Arch- 
diocese of Ih) -aore, Manipulate those 
institutions, Hccause im the past 
have successfully oppressed poor + 
people. Your own schools have 
an inferior image of black 
they've played a major part in develap- 
ing and supporting racists. Can they be 
used, changed, reoriented? Personally, 
I don't think so, but I’m willing to give 
those who say ‘yes’ a chance to prove 
it can be done.” 


NY da 

bW dr. Hopkins singled out church- 
related institutions for further atten- 
tion: “You ought to abolish these all- 
white Catholic schools of yours. It’s a 
travesty that in this day and age we 
tolerate them. These are the insiitu- 
tions that have to be hit, and hit hard. 
You should learn how to manipulate 
Cardinal Shehan and his staf¥. too. He's 
one of the most powerful men in this 
area. Who's manipulating him? Ail 
these hospitals, all these private schools, 
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they're the institutions that perpetuate 
‘racism, You have access to them; black 
people don't’ 

The birth control controversy be- 
tween Washingion's Cardinal O'Boyle 
and the dissenting priests of his arch- 
diocese exasperated.Mr. Hopkins; “It's 
hard for me to see Why people in this 
area get so upsct about sex relations, 
yet don't care about what's happening 
in the ghettos. What people do in bed 
with each other doesn't concern me, 
and I don't think that it should con- 
cern you, cither, How many times have 
these men spoken out and made their 
people aware of the evil of racism?” 

The public sector was Mr. Hopkins’s 
next target. “The Baltimore City Coun- 
cil is corrupt—corrupt in this sense, 
that its members have failed to under- 
stand the issues, to speak out for jus- 
tice. You ought to act against it. You 
ought to work on the police, because 
they are a travesty, too. All this hulla- 
baloo about law and order, you know 
what it means—keeping black people 
in their place. The black community is 
powerless; we don’t have the military 
force. You should develop ways of ma- 
nipulating these law enforcement agen- 
cies—the Baltimore Police Foree, the 
Philadelphia Police Foree, even the 
‘Maryland National Guard. You have 
‘the money, the physical resources, and 
eight hundred men, All you have to do 
is use them.” 


Fe 


Nd ne of the audience asked Mr. Hop- 
kins how these resources could be re- 
committed to eliminate racial oppres- 
sion. “You need a programed strategy 
—new goals, new forms, new methods,” 
the black educater said. “The final 
thing you need is courage. You can't 
be afraid of being hurt, of being put 
‘down, of losing friends, of losing mon- 
ey. If you don't have a strategy, if you 
don't have courage, you can't change 
institutions. If you have these things 
and are willing to use them, you can. 
It’s that simple. 

“There will be problems, of course. 
Take the history of your institutions. 
In the past, they've helped to create 
bad communities by fostering racist at- 
titudes. You have to overcome that his- 
tory. Nowadays, poor blacks reject ev- 
erything that looks white. The Jesuits 


+“ 
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are essentially a white man's organiza- 
tion, so black people will tend to reject 
out of hand an organization that is so 
obviously segregated. Racism is seen 
more and more as a strictly secular 
problem today, since in the past the 
black churches have been used to op- 
press black people. Because you're an 
organized religious group, they'll tend 
to reject you as well. This authority 
business, you are high on it. Black peo- 
ple don't take to it, though. Your au- 
thority structure is an obstacle; it pre- 
vents you from putting into practice 
what Fr. Arrupe is talking about.” 


“You have to put aside the old 
forms,” Mr. Hopkins continued, 
“They're dead, sick, ineffective. You 


to find new forms that cut to the 
roots of the problem—in the Roman 
Catholic Church, the Riggs National 
Bank, the school boards, the city coun- 
cils. Much of the problem lies in the 
way people are thinking. You can shape 
the thought of millions in this area, but 
you have to come up with structures 


have 


‘that do something. Your schools are 


not doing anything significant 
now; they ought to ! 
honest education for peop ie 
need it.” 

Mr. Hopkins concluded his remarks 
with a biblical reference. “I'm not a 
very religious person,” he said, “but 
when I read the New Testament, I sce 
that for Christ the poor, the ignorant 
and the weak came first; the rest could 
take care of themselves. If you set pri- 
oritics for people who are not poor, not 
ignorant, not weak, not black, you're 
only deluding yourselves.” 

The final speaker of the day was 
Walter Carter, director of community 
organization for the Baltimore Model 
Cities Program. At the beginning of 
his talk, he mentioned some of the Jes- 
uits he knew. When he first met them, 
at Loyola High School in suburban 
Towson (“I went out there to get some 
fresh air,” he said. “I was tired of look- 
ing at the rotten, stinking ghetto”), he 
had taken them lightly, he admitted. 
But he had come to respect them. “You 
have half a dozen people who are with 
it, and fe iy! You got some- 
thing going.” yi 

After this intiygitiction, Mr. Carter 
launched into the body of his address. 
“I wonder,” he mused, “if we are ready 
to grapple with the most crucial social 


right 
viding an 
who badly 


Sree teeing 


issucs that America has faced since the 
country was taken from the Indians— 
the existence of an economic under- 
class and of a racial caste system, These 
are two wars thal America hasn‘t won, 
and it’s been fighting them for 400 
years. Because of these two issues, 
America is a cruelly maladjusted soci- 
ety. You just can't live in this socicty 
and be adjusted.” 


i Bad the Federal government dealt 
fr. Car- 


He listed the agencies 


successfully with these issues? 
fer thought not. 
that had tried: HEW, OLO, 
a dozen others. “Sounds like alphabet 
soup, doesn't it? But if you're poor and 
you're black, you know what those iet- 
ters mean.,. Yet ail these agencies have 
not arrested or reversed the social pa- 
thology of the ghetto. They haven't 
rescued black people from poverty; 
they haven't liberated them from racial 
discrimination.” The Catholic Church 
could help black people, could act as 
a catalyst where the Federal govern- 
ment had failed. “You know, this 
Church of yours is no small storefront 
When I see your schools, I get jealous. 
You got a couple of bags that you car- 
Ve 

He went on to discuss the civil rig 
movement of the carly 1960's: “it 
effective work, I think, but it was oniy 
concerned with the surface manifesta- 
tions of the problem. It only took i) 
wrapping off the problem. The ques- 
tion now is how to use the societw’s 
institutions to save millions of people 
and save the country in the process.” 

What was the problem that the civil 
rights movement had only unwrapped? 
According to Mr. Carter, it was edu- 
cation, or rather miseducation. He used 
Baltimore as an example. About 80 
per cent of the children in the city’s 
suburbs finish high school; the ratio is 
reversed in the inner city. “These kids 
may drop out of one set of institutions, 
but society has another set ready for 
them, institutions like the Marviand 
Training School for Boys, the Mary- 
land House of Correction, the Mary- 
land State Penitentiary, Take a look at 
the faces of the inmates in those insti- 
tutions sometime. You'll see the enc- 
product of a miseducation system that 
punishes the victims of a decadent so- 
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cial system for the crimes that other 
people have committed.” 

Mr. Carter marshaled Statistics in 
support of his thesis: A total of 55,000 
Baltimore children, most of them black, 
went malnourished to school each day. 
Of 3,400 school-related cases handled 
by social workers in 1967, only 1,200 


were closed, Social workers made 50,- 


000 homie visits to investigate poor at- 
tendance; 700 children were suspended 
indefinitely, “That means,” said Mr, 
Carter, “they were too hostile, too ag- 
gressive and too intelligent to tolerate 
the miseducation they were receiving. 
The magnitude and depth of this prob- 
lem has not been overstated. It con- 
cerns a quarter of a million children. 
They were never wanted, now they're 
not needed, and in present-day West- 
ern uncivilization, that means they're 
ready for extermination.” In Mr. Car- 
ter's Opinion, clergymen were blind to 
the problem. “They’re too much caught 
up in the hereafter, in morality, in the 
inevitability of heaven and hell, and 
they're not aware of kids who are 
catching hell every day in every con- 
ceivable way here on earth.” 

What caused the problem? “I re- 
member reading where’ Frederick 
Douglass said he'd never seen so many 


“~~. house niggers in all his lite as he saw 


in Baltimere. The system did it. These 
kids can't live in the system, they can't 
live outside the system, the system is on 
us." Social workers did not help. 
“They're like missionaries. They don't 
get rid of misery. They teach people to 
make peace with misery.” 


Ni 
i i r. Carter took up another facet of 


the racial situation: miscegenation, 


_ “You know, the white man has good 


reason to write about the Negro family. 
If it weren't for the white man, I'd be 
pearly black.” Mr. Carter is a light- 
skinned Negro. “I don’t hate those 
white men who made me what I am, 
because if I did, I'd be hating myself, 
and that’s the most self-destructive 
thing I could do. You Catholics have a 
real problem in trying to understand 
the criminal brutality of this situation, 
because you have a morality. In Brazil, 
you kept slave families together. In 
America, it was different. The man 
with the muscles was sold off, the most 


“ 
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beautiful woman was sold off, and you 
can be sure that black men didn't cre- 
ate an integrated people by having af- 
fairs with white women.” 

After describing how the criteria for 
the present Aid to Families with De- 
pendent Children program (AFDC) 
perpetuates the destruction of the Ne- 


gro family begun during the days of, 


slavery, Mr, Carter advanced his pro- 
posal for a new ministry: “What the 
Jesuits created for white people should 
be created for poor black people. You 
Ought to set up a residential prep school 
in the ghetto, for black boys, to deal 
preventively with the symptomiatic 
manifestations of this social pathology, 
before the fact, before these kids end 
up in jail—and the sooner you do it, 
the better. 

“You Jesuits can be a catalyst in the 
Catholic Church, It's the largest cor- 
poration in the world. You have more 
power than you give yourselves credit 
for. If I think poor, oppressed black 
people have power, I know you've got 
power. What’s needed now, what's 
most important, is a major, massive re- 
allocation of resources, both human 
and material, to move institutions, to 
move key segments of the population. 
You should move your schools to the 
ghetto and rename them for Nat Tur- 
ner, Marcus Garvey, W. E. B. DuBois, 
Frank. Robinson, Earl “The Pearl” 
Monroe—and anyone else these kids 
want to name them for, I believe you 
want to do it. You've always been kind; 
now you want to flex your spine.” 

Jesuits, Mr. Carter said, were ideally 
suited for this kind of work. “You can 
risk much more than any of us. I have 
three kids, yet I have to keep sticking 
my neck out in this struggle, even if it 
means that I might get hurt someday. 
If I teach those kids by my actions to 
make peace with misery, to make peace 
with evil, I’m not a father, I'm a myth. 
I don’t deserve the name ‘father,’ I 
deserve to be dead. 

“I'm told that you Jesuits have been 
characterized by a pioneering Zeal; 

ouith vour schools, you've given a 
loi of comfort to white folks. We're 
asking that you take that same com- 
mitment, redouble it and rededicate it, 
Education is the hallmark of black 
salvation, We've never been wanted; 
we have to be needed. Before we can 
find a market for our skills, we have 


comes em Series tne 
ER Renn penemere ine serpy menedeiney ser 


to acquire the skills. President Nixon 
and Vice President Agnew won't help 
us with the Federal government; maybe 
the Jesuits will. You can be a catalyst 
for the Catholic Church and for all in- 
stitutions.” 


i ir. Carter’s presentation was fol- 
lowed by a discussion period, A+ (7% 
close, a member of the audience oF Fey 
two arguments for the retention ef 7 
order's middle-class schools: the @?- 
portunity to combat white racism. 
financial necessity, Mr. Carter ques- 
tioned both. “Those people in your 
middle-class institutions, forget them. 
They're going to get educated—if not 
at Loyola High School, then some place 
else; if not at Georgetown University, 
then at Maryland or George Washing- 
ton, Even the Negroes in those schools 
are going to get educated—at Howard 
or Morgan State. What you ough? To ¢ 
is put your resources where there's the 
greatest need, where you can do the 


greatest good, and that's in the ghettos. 
As far as money is concerned, if I have 
ay 


to compromise with evil to get money, 
I dan’t want it. And if you compromise 
with evil in order to get money, you 
know what you're doing? You're selling 
your soul to the devil. You don’t want 
to do that, do you?” 
On that note, the mecting ended. It 
had served its purpose. Thanks to the 
three speakers, those in attendance had 
learned, perhaps for the first time, the 
needs of black people as black people 
experience them. The ultimate impact 
of the meeting cannot be gauged at 
present; though the Maryland Prov- 
ince's survey of current and future min- 
istries is now complete, only a portion 
of its conclusions, those deul 
the nature of religious life, have been 
made public. Yet it will not.be wholly 
surprising if someday the commitment 
urged by Mr. Hobson, Mr. Hopkins 
and Mr. Carter becomes areality for the 


Province. Indeed, a few months afte: 


Lid OMA 


the St. Ignatius meeting, Mr: Carter-- 


having resigned his post with the Moe), 

Cities Program, accepted a position 
with the Maryland Province as special 
advisor to the Provincial on race and 


poverty. 
[THOMAS M. GANNON, S. J., iS an as- 
sociate editor of AMERICA. ] rT 
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